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BANK LIABLE PAYING CERTIFICATE DEPOSIT 
ALTERNATIVE PAYEE 


When one party joint bank deposit dies, bank justified 
being cautious about paying out the balance deposit. One reason 
that there are frequently two contesting claimants for the fund. And 
even though the bank pays the money the party who rightfully 
entitled, the other party may not satisfied with the bank’s decision 
and may put the bank the expense defending suit and establish- 
ing the legality its action. 

Another reason for exercising care the making such payments 
that the Inheritance Tax Laws many states specify the conditions 
which payment may made and provide penalties for non-observance. 

Another good reason found the case Smith Planters’ Sav- 
ings Bank, South Carolina decision, published among the legal de- 
cisions this issue. this case, one Bright deposited $3,550 
bank, taking therefor certificate deposit payable himself 
Bright. Bright died before the maturity the certifi- 
and after its maturity the bank paid the money Bright, 
and Bright’s administrator brought suit against the bank. 

The bank knew A.’s death the time making the payment. 
And was conceded that gift favor had been shown. 
was held that the bank was liable A.’s administrator for the 
amount the certificate. 

The court reasoned that, under the circumstances, the certificate 
constituted merely power attorney, authorizing withdraw 
the deposit. And that the authority conferred the certificate ceased 
upon the death The facts are recited more detail the 
digest paragraph the beginning the decision, published subse- 
quent page. 

Judge Cothran dissented from this view. His reasoning was that 
even though could not have compelled the bank pay the cer- 
him during A.’s life, without showing gift trust 
his favor, nevertheless, the bank would have been protected paying 
G., under its contract with A., evidenced the certificate. 
And this protection, held, continued after the death 
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his dissenting opinion Judge Cothran wrote, part, follows: 

evidently the request Bright, the certificate was 
made out the names ‘W. Bright Bright,’ and was pay- 
able upon the order either, six months after date. The bank obligated 
itself, debtor these parties, pay directed. had the right 
assume that satisfactory and valid legal grounds existed the re- 
lations these parties justify that arrangement. was valid 
obligation the part the bank pay directed, how con- 
ceivable that the bank should suffer compliance 

money belonged Bright. had the right dictate 
the terms upon which the certificate deposit should issued. dic- 
tated those terms, and the bank issued the certificate accordingly, pay- 
able either him Bright. That this constituted valid 
tract between Bright and the bank which each was bound, re- 
gardless any legal claim that Bright may may not have had 
under some previous agreement with Bright under the terms 
the certificate, does not seem open argument. 

think that this clear upon consideration the situation 
Bright had survived the maturity the certificate. then 
Bright would have had right come into court upon refusal 
the bank honor his demand for the money, unless could have 
shown gift, trust, enforceable and yet will not 
that the bank should required pay again the money 
had acted conformity with its contract with Bright paying 
Bright. The justification the bank paying the money 
Bright would have been referred its contract with 
Bright, and not the existence enforceable contract between 
Bright and Bright. Bright, alive, could not have 
questioned the right the bank pay Bright, how his 
administrator so?’’ 


LIABILITY BANK FOR BONDS RECEIVED FOR SAFE- 
KEEPING 


that one who receives property from another for safe- 
keeping and paid compensation for the service, not held 
strict degree liability had been paid. 

Many banks offer the protection their vaults their customers 
for the safe-keeping valuable documents and securities without charge. 
And where such documents securities have been lost stolen, the 
bank has frequently advanced the claim that, was performing 
the service gratuitously, the lesser degree liability should apply. 

What the bank overlooks, making this contention, that the 
transaction merely incidental the general business dealings between 
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the bank and the customer. The bank, well the customer, derives 
benefit from their mutual relations. the bank loans money the 
customer, collects interest. And receives his money deposit, 
makes use its business. 

The receiving securities for safe-keeping merely inducement 
held out the bank the customer handle his banking business 
through the bank. The courts not overlook this phase the matter. 
They hold that, although the bank makes direct charge, does 
receive, indirectly, compensation. Even where the depositor not 
regular customer, the bank, offering its vault, has mind that 
may become one., 

The point here made well brought out the case Grenada 
Bank Moore, recently decided the Supreme Court Mississippi 
and published among the legal decisions this issue. this case, 
customer deposited bonds with his bank special deposit. officer 
the bank took the bonds, borrowed money them and appropriated 
the proceeds his own use. was held that the bank was liable for 
the value the bonds. Its claim that was gratuitous bailee was not 
listened to, because the business which the depositor brought con- 
stituted consideration for safely keeping the bonds. 

the opinion, the court said: ‘‘We see merit the position 
the appellant (the bank). immaterial this case whether the 
bank was gratuitous bailee one for hire, because either view 
would liable the depositor Moore for the value his bonds de- 
posited trust with it. The act the manager, Torbert, converting 
the bonds his own use, was, effect, the act the bank itself. 

furthermore not think the bank was gratuitous bailee, 
because was acting for consideration, that was dealing with one 
its customers and depositors, whose business with the bank was valu- 
able and amounted consideration for the trust safely keeping 
the bonds its vaults. 

cannot subscribe the view that general depositor and 
tomer bank, who, virtue his business relations and his im- 
plicit confidence the institution, makes special deposit his se- 
and valuables therein, afforded protection against loss 
which through the fraudulent acts negligence the officers 
the bank. Our judgment the contrary. 

business given bank customer who deposits his funds 
therein and otherwise contributes its profits valuable the bank, 
and certainly sufficient consideration contract bailment, such 
special deposit, create mutuality and warrant the view that 
bailment for hire and not accommodation. Therefore the loss the 
special deposit through the acts the officers the bank, either 
negligence fraud, must met the 
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BANK’S LIABILITY EXECUTOR 


the settlement estate, which bank acting executor 
administrator, the bank called upon follow strictly the statutory 
provisions regulating decedents’ estates and give the estate exact- 
ing business administration, rather than exercise charitable discre- 
tion doing what believes for the best interest all concerned. 

Where estate small and all the parties interest consent, 
the executor administrator may deviate from the strict requirements 
the statutes, from the course which ordinarily prudent man 
would follow managing his own affairs, but such deviation never 
advisable. This especially true where the rights infants, dissatis- 
fied next kin are likely come up. 

recent Delaware decision, Spicer’s Estate, 120 Atl. Rep. 
91, appeared that Spicer died January 1921, and left 
will which named the Peoples National Bank Laurel executor. 
Thereafter, two apprasiers were appointed, required statute, and 
they appraised the personal property the testator the sum 
$1,386.70. November, 1921, the bank sold the personal property 
the estate public auction for the sum $417.85. 

Certain creditors filed exceptions the bank’s account based the 
ground that the bank had failed comply with the statutes the 
state and the further ground that the bank had failed exercise 
that degree care and diligence which the law imposes upon 
executor the settlement estate. The exceptions filed were the 
following form and they indicate the amount detail that may in- 
volved the management smdll estate. 

That automobile appraised $450.00 was allowed used 
from January November, 1921, when was sold for $115.00. 

That wheat binder appraised $90.00 was allowed 
used for the same period, when was sold for $56.00. 

That certain corn, potatoes, hogs and paint, all appraised 
$147.50, were consumed, wasted and never accounted for. 

That pair mules, appraised $275.00, were allowed 
used for the said period, and sold for $140.00. 

That certain baskets were lost and otherwise wasted. 

That the widow was permitted buy all the household 
goods offered mass the sum $27.00. 

That goods appraised $1,386.70 were turned over Mrs. 
Spicer, the widow, and kept her for the period aforesaid, returned 
the executor and sold for $417.85. 

That open account $17.07 was paid Wootten 
and Son preference demands higher 

The bank that, during the entire time was engaged 
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the settlement the estate, was acting good faith, that its course 
was inspired its desire that which would most helpful all 
persons interested the estate, and which the greatest amount would 
realized from the property. 

Answering the contention the bank that, managing the estate, 
had acted good faith, the said: 

highest duty that the law imposes upon executor ad- 
ministrator that must act good faith; but that not all that 
required him, for many cases might arise where his intentions were 
the very best, yet, through mistake judgment, failed exercise 
ordinary prudence and diligence the care and management de- 
cedent’s estate, resulting serious loss thereto. 

not held responsible insurer goods and chattels which 
come into his possession his fiduciary nor should held 
accountable for the loss depreciation the assets the estate pro- 
vided bad faith cannot imputed his acts and uses ordinary care 
and diligence but must all times use ordinary care, prudence, skill 
and diligence; which now generally held mean that which would 
exercised ordinarily prudent and careful man the manage- 
ment his own affairs under similar 

appeared that the bank had allowed the widow the decedent 
remain possession the personal property belonging the estate for 
months and then sold the household goods her mass for 
the sum $27. The court, while recognizing the magnanimous motives 
which actuated the bank, nevertheless criticized its action the follow- 
ing terms: 

can understand the desire the executor assist the widow 
every way that could what was, perhaps, the most trying experience 
her life, and admire the spirit exhibited; but cannot overlook 
the fact that was bound administer the estate for the interest all 
concerned, and that the creditors the decedent had certain rights 
which was the executor’s duty protect. one can say what would 
have been realized for this property had been sold shortly after the 
letters were granted (say sometime the spring 1921), but 
reasonable assume that the bulk was better condition then 
than was after eight months’ use, and generally thought that 
property that character sells better the spring than the 

Concerning the sale the household goods the widow mass, the 
court said 

were probably many persons present who would have bid 
different articles this property they had been sold separately, 
and bid reasonable price for them, but one could reasonably ex- 
pected want all except the widow, whose associations made her 
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interest greater than that anyone else. There doubt that this 
practice has grown this county some extent, but not know 
any statute justifying it, any reason why should done, except, 
stated above, aid the widow time when she most needed aid. 
previously stated, can understand why the executor should desire 
this, but fail see how can justified where the rights 
ereditors intervene and the estate not sufficient pay the debts.’’. 

The bank contended that the property had been appraised too 
high figure. such case, the statute provides remedy which the 
bank did not pursue. could have, and should have, taken steps toward 
the making new and more accurate appraisal. The bank was sur- 
charged with the sum $875.02. 


BANK LIABLE CASHING CHECKS FORGED 


recent decision the Court Appeals the District 
Columbia, Merchants National Bank Washington, C., National 
Capital Press, Inc., 288 Fed. Rep. 265, question was presented 
the liability bank cashing checks upon forgeries the payee’s 
indorsements. was held that the bank was liable the payee. 

appeared that the plaintiff’s bookkeeper abstracted from the 
mail checks payable the plaintiff’s order. The bookkeeper 
eredited the accounts the customers, from whom they were re- 
ceived, indorsed the checks the plaintiff’s name and cashed them 
the defendant bank. The checks were the defendant 
from the respective banks which they were drawn. When the 
wrongful act was discovered, the plaintiff brought action against the 
defendant bank for the amount the checks and, stated, was 
held that the plaintiff was entitled recover. 

The theory upon which bank liable this kind 
that the purchase bank check forged indorsement confers 
title. 

the opinion, the court said: ‘‘The checks, when received and 
collected defendant, were the property plaintiff, and plaintiff’s 
title therein could not defeated forged indorsement. Plaintiff’s 
title remained the same was before the forgery was committed; 
hence, when defendant received the money the checks, had 
more title the money than had the checks, and plaintiff could 
recover the amount collected the checks action for money had 
and received. This rule sustained generally the states, and 
have not been cited any federal authority the 
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INVESTMENTS (Continued) 


§71. Trustee with Discretionary Powers Held Liable for Invest- 
vestments Corporate Stock and Other Securities. (Con- 
tinued) 


72. Trustee Held Not Liable for Made Under Dis- 
cretionary Power. 


73. The Massachusetts Decisions Investments Made Under Dis- 
cretionary Powers. 


§71. Trustee with Discretionary Powers Held Liable for Invest- 
ments Corporate Stock and Other Securities (Continued). in- 
vestment trustee the preferred stock newly organized cor- 
poration was before the court New York Hall, 164 

The will provided: ‘‘I hereby give said executors and trustees 
hereinbefore named full power reinvest the proceeds such sale 
other act aforesaid any security, real personal, which they may 
deem for the benefit estate, and caleulated carry out the inten- 
tion this, last will.’’ 

The testator had been the umbrella manufacturing business. 
provision his will directed that his interest the business 
closed out. The proceeds this business the trustees invested the 
preferred stock newly organized corporation, which was engage 
the business manufacturing and selling umbrellas. The corpora- 
tion had real estate plant and established business. 

The question was whether, under the broad discretionary power 
granted the will, the trustees were personally liable for loss 
resulting from this investment. was held that they were liable. 

concede,’’ said the court, ‘‘that under the terms the will 
the trustees were given discretion the character the invest- 
ments they might make and that they were not limited the invest- 
ments required court equity the absence any discretion 
from testator. The trusts this will are provide the testator’s 
children with incomes during their lives and their deaths the prin- 
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cipal their issue. The very object the creation the 
trust was, therefore, the security the principal; otherwise the 
testator might better have given the property outright his children, 
who were the primary objects his bounty. The range so-called 
‘legal securities’ for the investment trust funds narrow this 
state that testator may well disposed grant his executors 
trustees greater liberty placing the funds the estate. But such 
discretion, the absence words the will giving greater author- 
ity, should not held authorize investment the fund new, 
speculative hazardous ventures. 

the trustees had invested the stock railroad, manufac- 
turing, banking even business corporation, which its successful 
conduct for long period time had achieved standing commer- 
cial circles, and acquired the confidence investors, their conduct 
would have been justified, although the investments proved unfortunate. 
But the distinction between such investment and the one before 
very marked. Surely, there mean between government bond 
and the stock Alaska gold mine, and the fact that trustee 
not limited the one does not authorize him invest the other.’’ 

Hart’s Estate, 203 Pa. St. 480, Atl. Rep. 364, appeared 
that the will Samuel Hart disposed estate approximately, 
$170,000. created certain trusts and, with reference the invest- 
ment the trust funds, provided: ‘‘I also authorize said executors 
and trustees continue hold part said estate herein created 
any stocks bonds forming part estate the time death, 
and sell any part thereof and invest the proceeds such other 
securities may their judgment best.’’ 

The trustees invested $10,000 the bonds the Aetna Iron Com- 
pany. The entire issue bonds was $350,000 and was secured 
mortgage manufacturing plant another state. The bonds turned 
out worth little nothing. 

The clause the will did not authorize this investment, was held. 
The court points out that trustee, investing trust funds, must not 
act though were engaged trade business. Prudence and not 
keen business foresight should the keynote his financial opera- 
tions, even under discretionary power broad the one granted 
the will here involved. The court says: 

prudent man with his own estate, with the object making 
money, expecting his investment largely enhance value, may take 
greater risks; nobody’s business but his own, 
probabilities failure and takes the chances; successful, 
foresight and business shrewdness are attributed him; failure 
happens, then speculation something worse; but more 
imprudent the one case than the other; future events are from 
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their very nature not definitely forseeable, and prudent man has 
perfect right venture his own money business 
chances; all fortunes are accumulated the exercise just that sort 
very common prudence. But with trustee the case different; 
has all the knowledge, foresight and judgment the business man; but 
the money invest not his own but belongs others; his plain 
duty, would safely keep it, minimize risks. not bound 
have more prudence than the other, but must utilize his, avoiding 
risks which the one who owes duty others free take. the 
one case, view probably favorable results, prudence says, ‘Take 
the risk’; the other, view very possible disaster, prudence says, 
‘Take not the Common skill and common said 
the many cited, are all that the law demands trustee; that 
is, the common skill and prudence investor money safely 
kept, with such reasonable income commensurate with safety 
the principal.’’ 

another instance the will authorized the trustees sell the 
property constituting the estate and ‘‘invest and reinvest the same 
such manner and such securities them shall seem 

The trustees invested certain railroad bonds, upon which loss 
was sustained. was held that the language the will, above quoted, 
would not protect them from personal liability. Kateltas’ Estate, 

promissory note not safe investment for trustee make. 
Pabst Goodrich, 133 Wise. 43, 113 Rep. 398. The will this 
case contained the following provision with reference the executors 
and trustees: ‘‘And further give them full authority invest the 
trust properties such manner they shall deem best, with 
responsibility for losses, provided they act honestly and good 

was held that this language did not authorize the executors 
loan funds the estate one the beneficiaries upon her personal 
obligation, secured stocks and bonds corporation foreign 
country, owned her husband and members his family. 

The court referred the clause above quoted follows: ‘‘This 
terms very broad power, but must have reasonable, not 
strict construction, the light the well-established law governing 
the action trustees charged with such duties. The authority given 
invest the property manner ‘‘as they shall deem best,’’ must 
held vest them reasonable and not arbitrary discretion, and 
imply duty execute the trust accordance with existing laws 
governing trustees the execution their trust. There can 
doubt, under power broad the one under consideration, that 
the trustees are bound act good faith and exercise sound judg- 
ment and prudent discretion making investment. They are 
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bound look the interests the remainderman well 
the life tenant, and place the trust estate hazardous 

New York the will authorized the trustee invest the 
trust fund ‘‘in such manner and upon such security and such rate 
interest him, his shall seem proper and 

The trustee invested lands Denver, Colorado. was held that 
the clause the will referred did not give the trustee authority 
make such investment. conferred upon the trustee general 
and more. did not authorize him make any specific 
investments and did not authorize him transcend the general rule 
App. Div. 196, Supp. 50. 


§72. Trustee Held Not Liable for Investments Made Under 
cretionary Power. There are decisions which trustees, acting under 
the powers granted them, have invested securities other than 
and have not been held responsible for resulting 
loss. Willis Braucher, Ohio st. 290, Rep. 185, such 
case. 

The testator authorized his trustee sell his personal estate, ‘‘re- 
invest the proceeds such manner may think best, dispose 
any property, real personal acquired and reinvest the proceeds 
the same 

The trustee invested part the trust fund shares the stock 
certain bank. Before making the investment investigated the 
condition the bank, consulted business men good judgment 
the value the stock, referred the matter his attorney and 
mentioned his contemplated investment the judge the probate 
court, who remarked that thought good investment and stated 
that owned some the stock himself. also appeared that the 
trustee was the owner some the bank’s shares. The bank failed. 
was held that the trustee was not personally liable for the loss there- 
sustained the trust estate. 

quote the following paragraphs from the court’s opinion: 
not agree with the proposition that, order authorize 
trustee invest trust funds otherwise than accordance with the 
statute the instrument creating the trust must specify the particular 
securities purchased. sufficient the instrument designates 
the test applied. the present case the will does designate 
providing that investments may made such manner the 
trustee may think best. 

satisfactory investments trust funds; the amount seeking invest- 
ment all the time large and the opportunities for profitable, and 
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the same time safe, investments are limited. And trustee, under 
the which surrounded this administrator the time 
made these investments, acting supposed and was advised under 
the terms the will, held personally liable for the 
loss, not only would result, seems us, gross injustice 
this instance, but would prove discouragement conscientious 
men, deterring them from accepting trusts this nature. Where, 
this case, the party creating the trust has given the trustee en- 
larged and adequate powers and exercises them good faith and 
with prudence and with what apparent good judgment the time, 
and loss results, equity requires that that loss borne the estate 
and the beneficiaries thereof, and not personally the trustee. 

that the provisions the will extended the 
scope the powers investments and thus took the case dut 
the operation the statute, and that personal liability attached 
the 

760, the will trust fund and authorized the executors, who 
were named trustees, ‘‘to keep the same invested such securities 
the said executors shall seem 

The executors made certain investments securities, which did 
not belong that class known ‘‘court result 
the investments there had been increase the estate, both 
principal and income. But there had been loss certain individual 
securities which the executors had invested. 

was held that the provision the will, granting the executors 
discretion the matter making investments, was broad enough 
authorize the investment the trust fund securities other than 
court securities. 

Here the court said: ‘‘While trustee must held great 
strictness the performance his duties regard investments, 
yet where, the case bar, conceded that his investments 
were perfectly proper investments had discretion respect 
the same, and reasonable construction the powers conferred upon 
him the will gives him such discretion, should receive the benefit 
the care and prudence with which has administered the estate, 
and not muleted damages, when the whole estate has been ad- 
ministered result profit, because certain the invest- 
ments may not have turned out well had been anticipated. 
the case bar think that upon considering the whole will and 
the powers intended conferred upon the executor, other con- 
clusion can arrived than that was the intention the testator 
give him discretion regard investments, and the evidence 
shows that such discretion was not 
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The Massachusetts Decisions Investments Made Under 
Discretionary Powers. The law Massachusetts seems some- 
what more indulgent trustees than the law other jurisdictions. 
the leading Massachusetts case, Harvard College Amory, Pick. 
446, the trustee was expressly authorized invest ‘‘in funds, 
bank shares other invested part the trust funds 
the stock the Boston Manufacturing Company and the stock 
the Merrimack Manufacturing Company. Both these were 
well-established manufacturing corporations, engaged the manufac- 
ture cottons. Each had large surplus and had for long time 
paid large dividends. The stock each was marketable. The testator 
had himself largely invested the same stocks, and the appraisers 
his estate appraised them premium. was held that the 
trustee was justified making the investment. 

Brown French, 125 Mass. 410, testator his will directed 
his executors ‘‘use their own judgment investing the moneys 
arising from estate; the same time would recommend them 
the propriety keeping least one-half the same invested 
mortgage unincumbered real estate, think well that kind 

When trustee the estate was afterwards appointed more than 
half the trust fund was invested United States bonds and none 
real estate mortgages. The trustee, who was bank official 
experienced the making investments, sold the United States bonds 
and invested the greater part the proceeds railroad bonds and 
note secured pledge twice its amount bonds the same 
kind. the time the investment the bonds were selling from 
eighty ninety per cent. their par value, and were regarded 
first class investment. Subsequently they depreciated greatly 
value. 

was held that the trustee had acted with the sound discretion 
the law required him and that the loss should not charged 
against him personally. 

The court here referred the case Harvard College Amory, 
supra, where the following rule was laid down: that 
required trustee invest that shall conduct himself faith- 
fully and exercise sound discretion. observe how men 
prudence, discretion and intelligence manage their own affairs, not 
regard speculation, but regard the permanent disposition 
their funds, considering the probable income, well the probable 
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this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK LIABLE PAYING CERTIFICATE 
DEPOSIT ALTERNATIVE PAYEE 


Smith Planters’ Savings Bank, Supreme Court South Carolina, 
117 Rep. 312 


One Bright deposited $3,550, belonging him, the 
defendant bank. his request, the bank issued him 
deposit, reciting that ‘‘W. Bright Bright have 
deposited this bank three thousand five hundred and fifty dol- 
lars ($3,550), payable either order six months after date with 
interest from date the rate per cent. per ete. 

Bright died before the maturity the certificate, and 
after its maturity, the bank paid the money Bright, upon 
his presenting the certificate indorsed him. A.’s adminis- 
trator brought suit against the bank. the time paying the 
money, the bank knew A.’s death. was admitted that the 
shown. was held that the certificate deposit was, under the 
draw the money and that the death revoked that power. 
The bank, therefore, had right pay and was liable 
A.’s administrator for the amount. 


Bright, deceased, against the Planters’ Savings Bank. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Carlisle Carlisle, Spartanburg, for appellant. 

Lyles, Daniel Drummond, Spartanburg, for respondent. 


FRASER, J.—The agreed facts are briefly follows: 


Planters’ Savings Bank, the defendant herein, February 
1920, received deposit from Bright the sum $3,550, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) 330. 
387 
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for which certificate deposit set out above. 
Bright died intestate June, 1920, and August 13th the same 
year the defendant paid the amount the certificate Bright 
upon his indorsement, knowing the time that Bright was 
dead. Demand has been made upon defendant for the payment 
the certificate, which demand has been refused. also admitted 
that, far this case concerned, there was gift shown from 
causa 


The certificate deposit reads: 


Savings Bank. Greer, C., February 5th, 1920. No. 
2531. This certify that Bright Bright have de- 
posited this bank thirty-five hundred and fifty dollars ($3,550.00), 
payable either order six months after date, with interest from date 
the rate per cent. per annum, the return this certificate 
properly indorsed. Interest after maturity the rate per cent. 
per annum, unless renewed. Hughes, Vice-President 


The only question the case is: Was the bank authorized pay 
the certificate deposit Bright after the death 
Bright 

admitted that the money belonged Bright, and after 
his death was paid Bright. Under these circumstances there 
was mere power attorney withdraw the money. The death 
the principal revokes power attorney. 

not coupled with interest limited the lifetime 

His honor Judge Sease was right when held that Sawyer 
Mabus, 107 369, 1029, controlling this case. 

The judgment appealed from affirmed. 

WATTS, J., concurs. 

GARY, J., did not sit. 


MARION, The admission ‘‘that the money de- 
posited was the money Bright, and that the bank, the 
time taking the deposit, knew was and the absence any 
contention that there was transfer delivery the certificate for 
value during the life Bright, would seem clearly charge 
the bank with knowledge that Bright, the alternative payee, had 
enforceable claim the deposit for the reasons: (1) That the sup- 
posed agreement him was without valuable consideration; (2) 
that the deposit was not gift, the depositor retaining the right him- 
self withdraw it; (3) that was not trust that present right 
was transferred; and (4) that was not valid testamentary disposi- 
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tion that lacked the essentials will. 1917C, 550; 
alternative payee, had enforceable right compel payment, did 
the bank have legal right pay Bright’s money after his 
death one who had title interest the fund, virtue 
its agreement, evidenced the certificate, pay either the 
two named payees? 

While the acceptance deposit creates the relationship debtor 
and there always the superadded obligation the bank’s 
part ascertain that payment made the proper person. 
650, 343; Wolfe Bank Anderson (S. C.), 116 451, October 
term, 1922. The bank’s contract pay Bright’s money either 
authority conferred Bright pay. That authority con- 
ferred power, coupled with interest, upon Bright, since 
admittedly had interest the fund itself (Johnson Johnson, 
309, 606, Am. St. Rep. 636), nor did confer 
power, coupled with interest, upon the bank, for the same reason. 
When Bright died, the authority virtue which had 
agreed pay his money another died with him. Such seems have 
been the conclusion the Maryland court practically identical 
Second Nat. Bank Baltimore Wrightson, Md. 81. Let 
assume that the money here involved had been deposited the 
name the owner, Bright, and that prior his death had 
given the bank written authority pay Bright upon 
after his (the owner’s) death. Upon compliance with that written 
order, would the bank have been absolved from liability the legal 
representatives Bright’s estate? Clearly not, think, for the 
obvious reason that would then have paid out the money one not 
clothed due form law with authority collect and administer 
the decedent’s estate. See Sullivan Sullivan, 161 554, 
116. cannot perceive how the certificate deposit, under the 
admitted facts the case bar, amounted more than agree- 
ment the bank’s part comply with the verbal authority conferred 
Bright pay his money another who had enforceable 
interest it. so, the bank’s mere correlative agreement cannot 
itself keep the power conferred alive; died with the donor. 


For the reasons stated, the opinion Mr. Justice 
FRASER. 
COTHRAN, (dissented). 
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-BANK LIABLE FOR CONVERSION BONDS 
OFFICER AND MANAGER 
BRANCH BANK 


Grenada Bank Moore, Supreme Court Mississippi, So. Rep. 449 


customer deposited bonds with the Ackerman Bank 
special deposit. The Ackerman Bank was branch the Grenada 
Bank. One Torbert was vice-president the Grenada Bank and 
also manager the Ackerman Bank. took the bonds 
rowed money them. used the proceeds for his individual 
purposes paying worthless obligations due the Grenada Bank. 
had previously received the benefit from those obligations. The 
Grenada Bank had knowledge Torbert’s dealings with these 
bonds, unless such knowledge arose matter law because 
Torbert was the Grenada Bank and manager the 
Ackerman Bank. 

After the depositor’s death, his administrator sued the Grenada 
Bank. The bank contended that Torbert was acting adversely 
its interests and that was gratuitous bailee the bonds and 
not liable for mere negligence. 

was held that the Grenada Bank was liable. Torbert’s act 
was the act the Grenada Bank, the mother bank, because his 
official position and control the Ackerman Bank. The bank 
was not gratuitous bailee, because the business its depositor 
constituted consideration for safely keeping the bonds. 


Suit Moore, administrator the estate John Moore, 
decreased, against the Grenada Bank. From decree for plaintiff, 
defendant appeals. Affirmed. 


Green Green, Jackson, and Pegram, Ripley, for 


appellant. 


Boothe Pepper, Lexington, and Teat Potter, Jackson, 
for appellee. 


HOLDEN, J.—This suit equity Moore, administra- 
tor the estate John Moore, deceased, against the Grenada 
Bank recover certain bonds, their value, $20,500, deposited 
the deceased, John Moore, the Bank Ackerman, branch 
the Grenada Bank; and from decree favor the appellee ad- 
ministrator, the bank appeals. 

The case simply this: John Moore, deceased, his lifetime 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 315, 765. 
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deposited the Bank Ackerman, branch the Grenada Bank, 
certain bonds the value $20,500 special deposit; the man- 
ager the Ackerman Bank, Torbert, was also the vice-president 
and assistant cashier the Grenada Bank. Mr. Moore was de- 
positor and customer the Ackerman Bank for many years before 
his death, and from time time purchased the bonds question and 
delivered them the Ackerman Bank through its manager, 
Torbert. The coupons these bonds were regularly clipped the 
bank and the proceeds placed deposit the credit Mr. Moore, 
who seemed have had implicit confidence the bank and its man- 
ager, Torbert, and intrusted with the special keeping the bonds 
its vaults. 

Torbert, have already said, was the manager the Acker- 
man Bank and vice-president and the mother bank 
Grenada. Torbert took out the Bank Ackerman and 
hypothecated them with different parties and borrowed large amounts 
money them, which money used for his own individual pur- 
poses; and this suit was for the purpose recovering the bonds 
their value from the Grenada Bank. 

appears that the money obtained Torbert was used him 
paying off certain worthless obligations due the Bank Grenada, 
from which obligations Torbert had previously received the benefit. 
the funds received for the bonds went into the Bank Grenada 
settlement insolvent claims due it. The Grenada Bank had 
knowledge that Torbert was taking the bonds and using them for 
the purposes stated, unless knew it, matter law, reason 
the fact that Torbert himself was officer the Grenada Bank and 
the manager the Ackerman Bank. 

was the custom the bank receive special deposits bonds 
and other valuables for its customers, and keep them its vaults. 

the contention the appellee, Moore, that the Grenada Bank 
liable for the value the bonds for two reasons, namely: First, 
that the funds obtained the hypothecation the bonds were used 
settlement bad obligations due the bank, and thus the bank re- 
ceived the benefit these funds; second, that the bank liable be- 
cause was negligence its officers permit Torbert take the 
bonds out and borrow money them, even though the bank was 
gratuitous bailee. 

The opposite contention the bank that Torbert was acting 
fraudulently for his individual benefit adversely the bank, and not 
its interest; the loss was through mere negligence; and there- 
fore cannot held liable gratuitous bailee; and that there 
liability its part account receiving the funds obtained 
loan upon the bonds Torbert, because did not fact receive the 


392 THE BANKING LAW JOURNAL 


benefit from the funds, since they went settle other valid obligations 
due the bank. 

this case whether the bank was gratuitous bailee one for hire, 
because either view would liable the depositor Moore for 
the value his bonds deposited trust with it. The act the man- 
ager, Torbert; converting the bonds his own use, was, effect, 
the act the bank itself. 

But furthermore not think the bank was gratuitous bailee, 
because was acting for consideration, that was dealing with 
one its customers and depositors, whose business with the bank was 
valuable and amounted consideration for the trust safely 
keeping the bonds its vaults. 

cannot the view that general depositor and cus- 
tomer bank, who, virtue his business relations and his 
implicit confidence the institution, makes special deposit his 
securities and valuables therein, afforded protection against loss 
which oceurs through the fraudulent acts negligence the officers 
the bank. Our judgment the contrary. 

The business given bank customer who deposits his funds 
therein and otherwise contributes its profits valuable the bank, 
and certainly sufficient consideration contract bailment, such 
special deposit, create mutuality and warrant the view that 
bailment for hire and not accommodation. Therefore the loss 
the special deposit through the acts the officers the bank, either 
negligence fraud, must met the bank. 

have here case where the manager the Ackerman Bank 
received the special deposit the bonds, and afterwards deliberately 
took them from the vaults, then his charge, and disposed them 
hypothecation with outside parties. think his act was the act 
the Grenada Bank, the mother bank, because his official position 
and control the branch bank Ackerman. 

would contrary all reason and right hold that the of- 
charge bank may receive special deposits from its credu- 
lous customers and dispose them and convert the funds obtained 
thereby his own use without liability the part the bank. 
Such view cannot sound, and hold such case the special 
depositor may recover the value the deposit from the bank. See the 
Miller Bank Holly Springs, South. 129, decided 
this court February 12, 1923, and First National Bank Morristown, 
Tenn., Leeton Bros., South. 445, decided this court 
February 19, 1923. 

The judgment the lower court affirmed. 

Affirmed. 


| 
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EXTENSION TIME MAKER DOES NOT 
DISCHARGE INDORSER WHERE RE- 
COURSE AGAINST INDORSER 
EXPRESSLY RESERVED 


Federal Trust Company Central Trust Company, Supreme Judicial 
Court Massachusetts, 138 Rep. 562 


extension time, granted the maker note, discharges 
the indorser unless the right recourse against the indorser 
expressly reserved. This provision found the Negotiable 
Instruments Act. 

plaintiff bank was the holder note for $3,400, made 
corporation and indorsed one Hittinger. Before maturity, 
$300 was paid the note and the death the indorser occurred. 
maturity, the note was protested and notice dishonor was 
sent the indorser’s last place abode. the same day the 


maker gave the plaintiff new note for $3,100, due days. 


This note recited that the $3,400 note ‘‘with indorsers’’ should 
stand collateral. was held that the words ‘‘with 
amounted express reservation recourse against the indorser 
the $3,400 note, that the extension time granted the maker, 
therefore, did not discharge the indorser and that his estate was 
liable the plaintiff. 


Action the Federal Trust Company against the Central Trust 
Company, executor Richard Hittinger, promissory note. Re- 
ported from the superior court, after trial without jury and 
finding for defendant. Judgment for plaintiff. 

Defendant claimed that its intestate was discharged from his lia- 
bility indorser reason extension the time payment. 
The trial judge ruled, and reported the with the stipulation 
that, his rulings were correct, judgment was entered for de- 
fendant, and otherwise for plaintiff for $3,000 and interest. 


Samuel Bailen, Boston, for plaintiff. 
John Hurley, Boston, for defendant. 


PIERCE, J.—This action was tried before judge the superior 
court jury. found for the defendant and reported the 
case this court, with the stipulation: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 453. 
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rulings are correct judgment entered for the 
defendant; otherwise judgment entered for the plaintiff 
the sum $3,000 and interest.’’ 


The report discloses that the action holder due course 
promissory note against the estate the indorser; that the Ameri- 
can Ammonia Company, the maker, May 10, 1921, gave the 
plaintiff for consideration the note question, dated. May 1921, for 
$3,400, indorsed the decedent, Hittinger; that May 10, $300 
was paid thereon; that the indorser died June 29, 1921; that July 
the note was duly protested, and notice thereof duly sent the in- 
dorser’s last place abode; that July the plaintiff received from 
the maker collateral note for $3,100, due days, which note was 
several times renewed. 

The note July and all renewal notes, stated that the collateral 
given with each note was the ‘‘note the American Ammonia Com- 
pany for $3,400, dated May 1921, with indorsements’’; that the 
plaintiff reserved the right call for additional security, and such 
security, approved the holder, was not given, the note should 
become due. Shortly stated, was agreed that the original note dated 
May 1921, ‘‘with indorsements’’ should held the holder 
security for the payment the note July The judge found 
that the holder did not any time intend give its rights against 
the indorser, and that express extension time was given the 
American Ammonia Company the note suit, except far 
the acceptance the collateral note July have affected such 
extension, and ruled that the effect this transaction was 
put the holder into the position that could not enforce either note 
unless the maker refused furnish, its request, additional collateral 
approved the holder; that the result thereof was take from the 
indorser the right pay the note least until additional security 
was called for; and that the agreement operated postponement 
the time payment. 

The not being dispute the judge properly ruled 
upon the conclusion fact which followed therefrom. think the 
ruling was right far held that the holder could not proceed 
against the maker either note until the maturity the note dated 
1921. And agree that the holder the original note and 
the collateral note, upon receipt the collateral note, was bound 
grant extension time for the payment the original note until 
the maturity the collateral note. The effect the binding agree- 
ment for the extension time was discharge the indorser and his 
estate, unless the holder the note reserved its rights against him. 

General Law, 107, 143, reads: 
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person secondarily liable the instrument discharged: 
any agreement binding upon the holder extend the time pay- 
ment, postpone the holder’s right enforce the instrument, 
unless made with the assent the party secondarily liable, unless. 
the right recourse against such party expressly 

found fact that the plaintiff did not intend give 
its rights against the indorser; the question for decision therefore 
whether succeeded preserving its rights against the indorser 
the statement the collateral note: 


the collateral was the ‘note the American Ammonia 
Company for $3,400, dated May 1921, with indorsements.’ 


plain the words ‘‘with indorsements’’ were pure surplusage 
and added nothing value the collateral, the effect the 
receipt the collateral note was release the indorsement. Assum- 
ing the words were not vain and empty and were intended confer 
valuable rights, the eonclusion irresistible that the holder ‘‘expressly 
its rights against the indorser. follows that the plaintiff’s 
the indorser was not lost the acceptance the collateral 
note. Sohier Loring, Cush. 537, 544; Hutchins Nichols, Cush. 
299; Kenworthy Sawyer, 125 Mass. 28. 

accordance with the stipulation, ‘‘judgment entered for 
the plaintiff the sum $3,000 and interest.’’ 

ordered. 


COTTON PURCHASED WITH BANK’S AD- 
VANCES HELD DELIVERED 
ANOTHER FACTOR 


Fargason Co. Bank Lepanto, Supreme Court Arkansas, 
244 Rep. 456 


The Stuckey Company bought cotton with advances made 
the plaintiff Bank Lepanto under agreement whereby the 
bank was retain title. The Stuckey Company was also indebted 
the defendant Fargason Company for advances theretofore made 
that company. 

Certain cotton purchased the Stuckey Company was delivered 
the Fargason Company one who knew nothing the transac- 
above stated, and who directed the Fargason Company 
place the cotton the credit the Stuckey Company. The 
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Stuckey Company claimed have notified the Fargason Company 
before the delivery the cotton, place the credit the 
bank. 

The Fargason Company claimed that had received the cotton 
ereditor the Stuckey Company and was entitled the 
whole proceeds the subsequent sale. The bank claimed that the 
had been received the company factor. 

was held that the evidence sustained the finding that the 
Fargason Company received the cotton factor and not 
the Stuckey Company; that the agreement between the 
Stuckey Company and the bank operated pass title the cotton 
the bank, the bank having advanced money, and the cotton hav- 
ing been pursuant the agreement. Judgment was 
given favor the bank. 


Appeal from Court, Crittenden County; Futrell, 
Judge. 

Action the Bank Lepanto against the Fargason Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 

Jas. MeDowell, Memphis, Tenn., for appellant. 

John Lepanto, for appellee. 


SMITH, the all the testimony the trial 
this cause the court below each party asked instructed verdict, 
and neither asked any other instruction. Under our practice this is, 
effect, withdrawal the case from the jury and the submission 
the court, which event becomes our duty, appeal, 
view the case jury had passed upon and sustain the court’s 
finding the testimony tending support the finding legally suf- 
ficient for that purpose. Webber Rodgers, 128 Ark. 25, 193 
87; Watkins Louisiana State Life Ins. Co., 151 Ark. 596, 237 
89. 

The facts, therefore, may stated follows: Sam Stuckey was the 
managing partner the Sam Stuckey Company, which copartnership 
was engaged the general furnishing business Lepanto, Ark. This 
firm bought cotton prior 1920 which was shipped Fargason 
Company Memphis, Tenn. That company made advances con- 
signments which held both factor and ereditor 
sold for the Stuckey Company. the begin- 
ning the cotton season the fall 1920 Fargason Company held 
for the account Stuckey Company about 150 bales, which 
balance more than $20,000 was due. This cotton was finally sold for 
the account Stuckey Company, and through the depreciation 
price cotton large balance was left owing the Fargason Company 
account advances. 


} 


THE BANKING LAW JOURNAL 397 


The Stuckey Company planned buy cotton the fall 1920, 
and arranged for advances made the Bank Lepanto for 
that purpose. The following agreement was executed between Stuckey 
Company and the bank: 


Sale. 

memorandum witnesseth that, for the hereinafter mentioned 
consideration, Sam Stuckey Company, the County Poinsett, state 
Arkansas, hereinafter called ‘seller,’ has this day sold Bank 
Lepanto, the county Poinsett, state Arkansas, hereinafter 
ealled the ‘buyer,’ all cotton every grade and description which 
they may buy between this date and December 1920, from any per- 
sons firms whomsoever. 

agrees deliver all such cotton within the dates aforesaid, 
buyer, the warehouse the town Lepanto, county Poinsett, 
and state Arkansas, free all charges; and buyer, consideration 
thereof, hereby pays seller the sum one dollar, receipt whereof 
hereby acknowledged seller, and further agrees pay seller the full 


purchase price the cotton bought aforesaid, such dates such 
bought. 


Bank Lepanto retains absolute title the cotton aforesaid 
until relinquishes its title legal form. And any time said 
Bank Lepanto directs the seller shall, agent said Bank 
Lepanto, ship said cotton Memphis, Tenn., placed with cotton 
factors the eredit said Bank Lepanto. 


witness whereof have hereunto set our hands this 20th day 
September, 1920. 


Stuckey Company. 
Lepanto, 


Stuckey bought cotton the Lepanto market and paid for with 
drafts drawn the bank, and prior the transaction out which 
this litigation arose sold all the cotton bought O’Brien, the local 
agent Farnsworth-Evans Company, cotton factors doing business 
Memphis, Tenn. 

The plan operation was for Stuckey Company repay the bank 
after selling the cotton. Any profit earned would have belonged the 
Company, and any loss would have fallen them. 

Pursuant this arrangement Stuckey bought bales cotton, 
which contracted sell O’Brien, for the Farnsworth-Evans 
Company. This sale was made Friday, and the price was de- 
termined the opening quotation the Memphis market the follow- 
ing day. This sale, like all others made Stuckey Farnsworth- 
Evans Company, was made after consultation with Payne, the cashier 
the bank, and with the approval that officer, although O’Brien 
knew nothing the bank’s interest the cotton. The market opened 
Saturday 100 points off, and Stuckey asked O’Brien release him 
from the trade. This O’Brien agreed after consultation with 
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the Memphis office his firm, although the cotton had been shipped 
his firm Memphis. Upon the rescission this sale Stuckey directed 
O’Brien notify Farnsworth-Evans Company turn the cotton over 
Fargason Company. The cotton was shipped out Lepanto 
October 16th, and Monday thereafter Stuckey wrote Fargason 
Company place the cotton the the Bank Lepanto, 
and gave Payne copy the letter. 

The cotton was actually delivered into the possession Fargason 
Company October 26th, and the managing officer that company 
testified that the delivery was accompanied note from Farnsworth- 
Evans Company advising the cotton should placed the credit 
the account Sam Stuckey Company, and the cotton was immediately 
credited. 

behalf Fargason Company letter was offered evidence 
that company from Sam Stuckey Company dated 
directing the bales placed the credit the Bank 
Lepanto, and behalf the Fargason Company was testified 
that this was the only letter received from Stuckey Company the 
subject, and was not received until after the cotton had been credited 
Stuckey Company’s account. But, has been said, Stuckey testified 
that wrote letter that effect the Monday following October 
16th, and must assume the found there was such letter, and 
the ordinary course the mails would have been delivered 
Fargason Company Memphis before the cotton was delivered 
October 26th. 

The original letter from the bank Fargason Company, ad- 
vising the cotton should sold for the account the bank, dated 
November 1920, was also offered evidence, and behalf Farga- 
son Cumpany was testified that this was the first letter received from 
the bank; but Payne testified that had written previous letter 
which the usual course would have reached Fargason Company be- 
fore October 26th, and the second letter was written because the receipt 
the first one was not acknowledged. 

Fargason Company sold the cotton November 11, 1920, and eredited 
the proceeds, less its charges cotton factors, the general account 
Stuckey Company. 

shown the testimony, both Stuckey and Payne, that the 
bank advanced the money which paid for the bales cotton; and 
not claimed Fargason Company that made any advance 
the bales cotton, any them. 

The bank sued Fargason Company for the net proceeds the 
ton, and the court below directed verdict the bank’s favor. 

There not involved this litigation any question Far- 
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gason Company’s compensation factors, for, has been said, the 
suit was brought for the net proceeds. 

For the reversal the judgment insisted: First, that the 
writing set out above mere executory contract, which never oper- 


ated pass title against Fargason Company, for the reason that. 


there was never any delivery thereunder; second, that the cotton was 
actually delivered Fargason Company Stuckey 
Company and appropriation thereof for that purpose made 
credit the books the Fargason Company, and the subsequent 
direction the Sam Stuckey Company sell the cotton for the 
account the bank could not operate rescission the prior 
payment. 

There was delivery, or, rather, re-delivery, this cotton 
the Fargason Company; and, this delivery was for the account 
the bank, then the written agreement set out above became executed 
one. The controlling question therefore is: For whose account was 
the delivery Fargason Company made? Was Fargason Company’s 
possession that creditor that factor? 

think the testimony set out legally sufficient support the 
finding that the cotton was delivered Fargason Company factor, 
and not having the right apply the cotton the gen- 
eral credit Stuckey Company. 


goods factor that the case sale the title passes the 
buyer, while the case consignment factor the possession 
passes the factor but the title remains the Where 
goods are delivered one party another, sell for the party 
delivering them, the relation agency, and the title remains 
the principal, and the factor agent liable pay, not price, 
but aceount for the proceeds the goods when sold.’’ 


See, also, Mechem Sales, 43; Mechem Agency (2d Ed.) 
2499. 

the delivery Fargason Company was factor, and not 
was the duty that company apply the proceeds 
the sale thereof, directed, the account the bank. The undis- 
puted evidence shows direction was given Fargason Company be- 
the cotton was sold apply the account the bank, and 
the testimony Stuckey and Payne that this direction was 
given before the cotton was received Fargason Company. 

other words, the testimony legally sufficient support these 
findings. The bank advanced the money buy the cotton; the cotton 
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was bought pursuant the executory agreement, which became exe- 
upon the delivery the cotton Fargason Company Mem- 
phis. The delivery was Fargason Company factor, and not 
and was for the account the bank, and not that 
Stuckey Company. 

The judgment must therefore affirmed. 


TRUSTEES UNDER WILL AUTHORIZED 
INVEST OTHER THAN LEGAL 
SECURITIES 


Maloney’s Estate, Surrogate’s Court, New York County, 198 
Supp. 788 


will trust provided that the moneys are ‘‘to 
invested said trustees accordance with their best judgment 
and diseretion.’’ this proceeding, construe the will, was held 
that the language above quoted authorized the trustees invest the 
trust funds other than legal securities. was also held that, 
making such investments, the trustees must use such diligence 
prudent men diseretion and intelligence employ like affairs 
their own. 


the matter the estate Edith Maloney. Will construed, 
and instructions given. 

Seibert Riggs, New York City (R. Riggs and Wm. 
Seibert, both New York City, counsel), for executors. 

James Crane, New York City, for general guardian. 

Parker Deane, New York City, for Eleanor Wild Coleman and 
others. 

Harry Van Aken, New York City, for Marjorie Ryan. 

Carl Sherman, Buffalo, Atty. Gen., pro se. 


FOLEY, construction the will requested whether 
its provisions permit the investment the trust funds other than 
legal securities. The language provides that the moneys are 
invested said trustees accordance with their best judgment 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 1138. 
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and discretion.’’ Decedent’s property had been managed for number 
years prior her death her brother, whom she names one 
the executors and trustees. His management apparently was satis- 
factory. Language similar that used the testatrix has been 
strued permit trustees invest trust funds other than legal 
securities. was held Lawton Lawton, App. Div. 389, 
Supp.760, where the will read: 


hereby direct executor hold trust and for the use and 
benefit such child children, and keep the same invested such 
securities the said executor shall seem best.’’ 


Likewise the Matter 102 Mise. Rep. 275, 169 
Supp. 853, affirmed 193 App. Div. 914, 183 Supp. 952, affirmed 
230 601, 130 910, the directions the trustess were: 


they hold, manage, invest and reinvest all said trust 
property they shall deem wise and judicious for the best interests 
the 


The rule for the guidance the trustees making investments 
well stated the Matter Hall, 164 196, page 199, 


11: 


range so-called ‘legal securities’ for the investment trust 
funds narrow this state that testator may well disposed 
grant his executors trustees greater liberty placing the funds 
the estate. But such discretion, the absence words the 
will giving greater authority, should not held authorize invest- 
ment the fund new speculative hazardous ventures.’’ 


the trustees here will charged their administration 
this estate with the usual rule vigilance; that is: 


diligence and such prudence the care and management, 
general, prudent men discretion and intelligence such matters, 
employ their own like affairs.’’ King Talbot, 76, 85. 


the will has established valid trust for the benefit the child the 
testatrix. Under the language the will there can doubt 
the creation trust for the daughter the testatrix. This trust 
carries with the right pay the income, accrues, the general 
guardian the infant. 

Submit decree accordingly. 
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TELEGRAM DRAWEE BANK SAYING 
“CHECK GOOD TODAY” 


Conn San Antonio National Bank, Commission Appeals Texas, 
249 Rep. 1045 


depositor the defendant bank drew draft for $5,000 
the bank and sent the plaintiff, whom the depositor was in- 
debted. The plaintiff delivered the draft the bank for col- 
lection. The bank sent this telegram the drawee: 


have for collection you Ward Cattle Pas- 
ture Co., draft for five thousand dollars favor 
Conn. Will you pay 


answer this the drawee wired: 


Ward Cattle Pasture Co. five thousand 
dollars good today.’’ 


Shortly thereafter, receiver for the depositor was appointed 
and the defendant bank applied the deposit the depositor’s in- 
debtedness, before the draft was presented, payment being refused 
upon presentment. 

was held that the defendant bank was liable the holder 
the draft. Its telegram was interpreted mean that the draft 
would paid presentation the funds were hand the 
time was presented. 

Note: This reverses the decision the Court Civil Appeals 
Texas, 237 Rep. 353, published the April, 1922, issue 
The Banking Law Journal page 265. There are decisions 
other jurisdictions, which has been held that telegram, sent 
drawee bank, stating that check ‘‘is good,’’ does not render 
the drawee bank liable the holder the check. these de- 
cisions the point made that such telegram, not being promise 
pay, does not constitute certification the check. 


Suit Conn and another against the San Antonio National 


Bank and others. Judgment for plaintiffs against the named defend- 
ant was the Court Civil Appeals reversed and rendered (237 
353), and plaintiffs bring error. Judgment court Civil 
Appeals reversed, and judgment district court affirmed. 


Warren Conn, Houston, for plaintiffs error. 
Denman, Franklin San Antonio, for defendants 


error. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 197. 
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RANDOLPH, J.—This suit was originally filed the district 
court Jasper county Conn, plaintiff, against the San 
Antonio National Bank and others, but was transferred the trial 
court plea privilege the bank the district court Bexar 
Tex. Conn having died, his widow, Mrs. Conn, inter- 
vened and was substituted plaintiff the cause, she being the sole 
devisee and independent executor under Conn’s will. The trial court 
rendered judgment the case against the bank her favor for the 
sum $6,501.88, and only this part the judgment that in- 
volved this hearing. From said judgment the bank appealed 
the Court Civil Appeals San Antonio, and that court reversed 
the judgment the trial court and rendered judgment for the bank. 
237 353. 

The Ward Cattle Pasture Company, corporation, with 
Ward its president, was engaged the business raising, buying, 
and selling cattle, and had been for many years doing business with 
the San Antonio National Bank. During the years which said com- 
pany transacted business with the said bank, had good many 
transactions involving loans the bank and which 
tions the company gave mortgages upon its land and cattle secure 
such loans. During all those years the officers the cattle com- 
pany had invariably ignored the bank’s mortgage rights and had sold 
and disposed the cattle covered the bank’s mortgages will. 
Whether this was done with the consent the bank’s officers dis- 
puted, but there can question but what such was known 
them. was also customary with the cattle company when they 
sold covered that bank’s mortgages use such money 
realized the purchase other cattle. 

1915 the plaintiff Conn sold the cattle company certain 
eattle taking note with mortgage security upon the cattle 
sold. 

When the note became due was extended, and Conn this time 
took additional security note signed and Hatchell. 
When the note again became due, Ward, president the cattle 
who was then attendance court Fort Worth 
which his company was being sued for large amount 
money, had his bookkeeper estimate the amount deposit the 
the San Antonio Bank and had drafts drawn and 
mailed April 26, 1916—one party named Gilbert and another 
Conn for $5,000, which two drafts approximately covered the 
amount the funds then that bank. The draft for $5,000 was 
received Conn April 27, 1916, and was him the 
28th April, 1916, placed the Kirbyville State Bank for collee- 
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tion, and had that bank send the following telegram the San 
Antonio Bank: 


have for collection you Ward Cattle and Pasture Company 
draft for five thousand dollars favor Conn. Will you pay 
same [Signed] Kirbyville State Bank.’’ 


answer said telegram the San Antonio Bank wired follows: 


Antonio, Texas, April 29. 
State Bank, Kirbyville, Texas: Check Ward Cattle 
and Pasture Company for five thousand dollars good today. 
San Antonio National 


Before the receipt this telegraph answer, the check, draft, 
was mailed the Kirbyville Bank bank Houston for collec- 
tion, and that bank turn mailed either the San Antonio Na- 
tional Bank some bank San Antonio for presentation the 
San Antonio National Bank. all events, the check was mailed out 
from Kirbyville the 28th April, 1916, and was received by, 
presented to, the San Antonio National Bank Monday following 
the Friday, April 28th, that left Kirbyville, and was the San 
Antonio National Bank refused payment. 

the date the receipt the draft the San Antonio Na- 
tional Bank there was deposit that bank the credit and sub- 
ject the order the Ward Cattle Pasture Company the sum 
$8,060 unappropriated. 

The check draft was mailed the Kirbyville Bank April 28, 
1916 (as stated above), prior the sending the telegram last- 
named bank, and, receipt the telegram from the San Antonio 
Bank, Conn mailed the chattel mortgage and note and release 
the proper persons, and also returned the collateral security note 
Ward, the alleged owner. 

must understood that the time the sending the tele- 
gram the San Antonio Bank and the time the presentation 
the draft payable Conn it, the Ward Cattle Pasture Company 
was heavily indebted the San Antonio Bank—in sum very much 
larger than the amount the deposit. The draft was turned down 
Monday, May 1916. further steps were taken the matter 
the San Antonio Bank until May 13, 1916, which date the 
amount the deposit standing the name Ward Cattle Pasture 
Company was appropriated the bank and entered credit upon 
note owed said company the bank. 

true that the note upon which the was indorsed was. 
held the name Col. Breckenridge, former president the San 
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Antonio National Bank, trustee; but this holding him 
wise changed the beneficial ownership said note out the bank, 
and the bank had the right appropriate such deposit upon the debt 
due them they had not deprived themselves that right their 
failure make such appropriation prior the date the pres- 
entation the draft for payment and contemporaneously with such 
presentation, and had not been precluded from doing under our 
view the law discussed below. 

the 28th April, 1916, the Ward Cattle Pasture Company 
went into the hands receiver; but the claim Conn was not 
presented the receiver and there was adjudication the matters 
involved the draft controversy, such receivership wise affects 
the status this case. true that the receiver came into posses- 
sion two head cattle that were included the Conn mortgage 
and sold same and entered credit $70 favor Conn; but the 
evidence clearly indicates that Conn never participated the receiver- 
ship, and the San Antonio Bank makes claim that any part this 
deposit was payable the receiver such company. 

Under the facts stated, think that the San Antonio National 
Bank liable upon the draft given Conn and had right 
appropriate the funds the bank the payment its debt part 
whole. 

the drawing the draft, Ward, such president, knew 
that certain funds had been transferred from the Victoria bank the 
San Antonio National Bank. and his bookkeeper, from their books, 
ascertained the sum deposit the San Antonio Bank and issued 
two drafts approximately covering the funds deposit with that bank. 
Upon receipt the draft for $5,000 drawn his order, Conn de- 
posited same the Kirbyville State Bank for collection, and had that 
bank wire the San Antonio Bank asking would paid. The 
reply the San Antonio Bank that the draft ‘‘is good admits 
interpretation other than that the draft would paid pres- 
entation the funds were hand the time was presented. 
the telegram from the Kirbyville Bank the San Antonio Bank was 
fully informed that draft for $5,000 drawn upon the account the 
company, favor Conn, was being accepted Conn, 
subject their approval, and their answer was clearly aceeptance 
based only the condition that the funds were hand the time 
was presented. The question was squarely asked the bank, ‘‘will 
you pay and their answer was such lead Conn believe 
that would paid. permit the San Antonio Bank stamp 
with approval the standing the check, the very time they must 
have known that the cattle company was insolvent, and permit them 
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two weeks later appropriate the money, would unequitable and 
unjust. 

their telegram the bank virtually gave the cattle company 
letter credit for the amount the draft, there were sufficient 
funds its meet it, and liable for its payment because 
was actually indebted this deposit the cattle company. Morse 
Banks and Banking, 311 and 405. 

The intention Ward, when drew the two drafts, one 
Gilbert and the other Conn, was appropriate the whole the 
funds the San Antonio Bank, and that bank having been made 
aware the Conn draft, and the telegram from the Kirbyville 
Bank having had notice brought home them, they became liable. 
Corpus Juris, 918, (text), 921 (note D). 

The case Elliott Bank, 105 Tex. 548, 152 808, whieh 
involved special deposit and which case the Supreme Court held 
that the suit could not maintained because the City National Bank 
Corpus Christi, the party primarily liable, had not been sued, 
cited for the purpose showing the interpretation put upon tele- 
gram and answer, which think applicable here. The telegram 
inquiry was: you pay check Elliott eighteen hundred 
ninety dollars. Rush answer.’’ which the Corpus Christi bank 
answered: Elliott has deposited with seventeen hundred 
ninety dollars pay check drawn Elliott favor Kil- 
presentation payment the check was refused because 
the Corpus Christi bank had been served with writ garnishment 
against the party. Suit was not brought against the bank, but was 
brought against the drawer and indorser the check, and the Supreme 
Court held that the bank was primarily liable under article 1203, 
1895, suit should first have been brought against that bank. How- 
ever, discussing the language the bank’s telegram replying the 
question ‘‘will you pay same,’’ Justice Phillips says: 

Negotiable Instruments, 504a: ‘In the absence statutory provi- 
sion, any words used the drawee the drawer holder, which 
reasonable intendment signify that honors the bill, will amount 
such though would different the words were ad- 
dressed stranger having interest the bill.’ 

Bigelow Estoppel, 522, the rule thus stated: 
language, has indeed been said, whether verbal written, employed 
officer banking institution whose duty know the 
financial standing and credit its customers, representing that check 
drawn upon good and will paid, estops the bank thereafter 
against bona fide holder the check from denying the want 
funds pay the same.’ 

the writing the word ‘good’ bank officer, 
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his signature across the face the instrument ordinarily, operates 
even certification check Daniel Neg. Inst. 1606; Morse, 
Banks and Banking, 406), think must held that bank’s 
written communication, upon inquiry, that holds deposit pay 
statement that check such description good and will hon- 
ored, and amounts acceptance where the person whom the 
communication addressed thereby induced discount the check. 
all events, amounts practically letter credit against check 
and one, who, for value, takes the check upon 
the faith it, entitled enforce the liability that imports 
promise pay the check. Whilden Merchants’ Natl. Bank, 


the case New York Life Ins. Co. Patterson Wallace, 
Tex. Civ. App. 447, 1058 (writ error having been de- 
nied the Supreme Court), the Court Civil Appeals, passing 
upon the facts the case, where one Mannering employed Patterson 
Wallace defend him criminal case, and the parties having 
the method getting certain money out Dallas bank, 
agreed between themselves that Mannering should give them draft 
for the money, which was done, and draft made through and 
the name Paso bank for such money; the Paso bank, act- 
ing under Patterson Wallace, wired the Dallas bank 
follows: you pay draft you Ward Mannering for two 
hundred fifty which the Dallas bank replied: ‘‘Ward 
Mannering’s account good now for two hundred eighty-three dol- 
held follows: 


doubt that the holder bank check 
cannot maintain action thereon against the bank. House Kountze, 
Tex. Civ. App. 402, 561; Terry Dale (Tex. Civ. App.) 
396. And the simple drawing and delivering check 
draft does not assign the fund against which drawn. this 
however, there was more than merely drawing and delivering check. 
The drawer owed the party for whose benefit the checks were drawn the 
amounts for which they were drawn, and was agreed him and 
them that would pay them the aggregate amount the two 
checks his indebtedness them. had, prior the execution and 
delivery the checks, informed them that had funds the Dallas 
bank, and desired pay them out that fund, and the method 
collecting getting the money out the bank was discussed, and 
was agreed between interveners and the said Mannering that should 
issue check payable the Paso bank, that that bank could col- 
lect the amount and pay same over interveners. Immediately after 
the first check was issued, interveners had the Paso bank telegraph 
the Dallas bank ascertain whether not Mannering had funds 
that bank, and that bank replied that had deposited with $283. 
Then the said Mannering issued the second check and delivered 
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interveners, and they then gave the said Mannering their receipt for 
the aggregate amount the two checks. The legitimate inference from 
the testimony the record that was intended the said Man- 
nering transfer assign interveners $275 the fund had 
deposited with the Dallas bank. Interveners gave him credit their 
account against him for that amount, and took from them their 
receipt for the same, and the checks were issued simply for the purpose 
enabling interveners collect said amount, and not the ordinary 
course business.’’ 


The only difference the facts that case, when applying the 
law that case this, is: this the parties themselves did not 
have any express agreement the method getting the money out 
the bank, but Ward did ascertain his balance the bank and did 
the execution the two drafts intend appropriate the funds 
the San Antonio Bank. This intention was communicated the San 
Antonio Bank when the Kirbyville Bank wired them with reference 
the draft and the amount thereof, and when they answered that the 
check was ‘‘good today,’’ they thereby accepted such check 
assignment pro tanto the deposit the bank. 

holding herein renders unnecessary discussion other assign- 
ments plaintiffs error their application for writ. 

have also considered the assignments error defendant 
error filed the Court Civil Appeals, and, not believing that any 
them present error, recommend the Supreme Court that the judg- 
ment the Court Civil Appeals reversed and the judgment 
the district court affirmed. 

CURETON, J.—The judgment recommended the report the 
Commission Appeals adopted, and will entered the judg- 
ment the Supreme Court. 


TAXATION JOINT DEPOSITS AND BONDS 


Reynolds’ Estate, Surrogate’s Court, Broome County, New York, 
199 Supp. 494 


Under the laws New York, bank deposits joint account 
bonds and mortgages owned jointly two more persons are 
subject inheritance tax the full amount the deposits 
bonds, upon the death one the joint owners. This 
irrespective the fact that the survivor contributed the deposit 
the purchase the bond and mortgage. 


similar decisions see Banking Law Journal Digest 
Edition) 1108. 
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the matter the appraisal the estate Mary Reynolds, 
deceased, under the acts relation taxable transfers property. 
From the report the appraiser, and the order thereon subjecting 
the transfer tax deposits and bond and mortgage owned jointly 
deceased and Ida Reynolds, Ida Reynolds, executrix and in- 
dividually, appeals. Affirmed. 

Charles Yeomans, Binghamton, for State Tax Commission. 

Keenan, Brink Harrison, Binghamton, for executors. 


BAKER, appeal Ida Reynolds, individually and 
executrix the last will and testament Mary Reynolds, de- 
ceased, from the report the appraiser and from the taxing order 
the surrogate the surrogate judicial officer. Among the assets 
the estate there were two joint accounts the names decedent and 
her Reynolds, one the People’s Trust Company 
Binghamton, Y., for $51.92, and the other the Binghamton Sav- 
ings Bank Binghamton, Y., for $2,725.80, and also bond and 
mortgage the principal amount $1,600, which the decedent and 
her said sister owned joint tenants. 

The facts herein show that said Ida Reynolds individually deposited 
from her own moneys one-half the moneys said bank accounts 
paid one-half all moneys advanced upon said bond and mort- 
gage the time the execution and delivery thereof. The facts 
further show that both said bank accounts were created, and also 
said joint interests the said bond and mortgage, subsequent the 
taking effect chapter 664 the Laws 1915. The order appealed 
from assessed tax, not merely upon decedent’s half interest said 
bank accounts and bond and mortgage, but upon the full value the 
same. 

The question presented upon this appeal is: the entire amount 
said joint bank accounts and bond and mortgage, payable the 
survivor, created subsequent the taking effect chapter 664 the 
Laws 1915, taxable upon the death said decedent, Mary 
Reynolds? Subdivision section 220 the Tax Laws (see 
ney’s Consol. Laws and Supp.) provides: 


names two more persons and payable either the survivor, 
upon the death one such persons the right the surviving 
person persons, the immediate ownership possession 
and enjoyment such property shall deemed transfer taxable 
under the provisions this chapter the same manner though the 
whole property which such transfer relates belonged absolutely 
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itor will.’’ 


Prior the adoption the statute question was held that the 
transfer survivorship was taxable the extent which was 
donative character. Matter McKelway’s Estate, 221 15, 
116 348, 1917E, 1143. also has been held that, when 
the joint account was created subsequent the adoption the statute, 
the privilege acquiring the entire property right succession 
might subjected the tax the method acquisition. Matter 
Vanderbilt’s Estate, 172 69, 782; Matter Keeney’s 

Such being the established law prior the adoption the statute 
question, would seem that, order make the language 
said statute effective, the Legislature must have contemplated exactly 
what the language the statute plainly expresses. fail see how 
language, ‘‘in the same manner though the whole property which 
such transfer relates belonged absolutely the can 
interpreted otherwise than mean that the same taxable, whether 
the same considered donative the right succes- 
sion. 

When compare the language the statute with the language 
the federal Estate Tax Law effect the time that said amend- 
ment May 20, 1915, took effect, which imposes tax similar 
eases, viz. ‘‘to the extent the interest therein held jointly ten- 
ants the entirety the decedent and any other person deposited 
banks other institutions their joint names and payable either 
the survivor, except such part thereof may shown have orig- 
inally belonged such other person and never have belonged the 
(section 402, subd. Stat. 1097 [U. Comp. St. Ann. 
Supp. 1919, 6336%c]), would seem that the Legislature, undoubt- 
edly having such provision law mind, would have made the same 
exception the statute question, had not intended make 
such joint accounts ownership property taxable full. 

The statute being force the time that said joint bank accounts 
were created, and said interest acquired said bond and mortgage, the 
appellant herein whatever obligations were created the 
statute relation thereto, and there can injustice enforcing 
that condition. the opinion that the full amount said bank 
deposits and said bond and mortgage are taxable the full amount 
thereof. The report the appraiser correct, and the order fixing 
the transfer tax affirmed. 

Order affirmed. Ordered accordingly. 


THE BANKING LAW JOURNAL 411 


PRESENTMENT NOTE CHARGE IN- 
DORSER WITH LIABILITY 


Sommers Co. Tintah Co-op. Mercantile Company, Supreme 
Court Minnesota, 192 Rep. 492 


person who signs his name the back promissory note 
before its delivery the payee for the purpose lending credit 
the instrument, liable indorser. order charge him 
with liability the note, necessary that the note presented 
the maker for payment the day which matures, and 
notice dishonor must duly given. 


Action Sommers Co. against the Tintah Co-operative 
Company and others and Thomas Keaveny and others. 
Verdict for plaintiff, and from order denying new trial, last- 
named defendant and others appeal. Reversed. 

Murphy Anderson, Wheaton, for appellants. 

Chas. Houston, Wheaton, for respondednt. 


TAYLOR, C.—Denfendant mercantile company executed prom- 
issory note plaintiff for past-due indebtedness; and, part the 
same transaction and before delivery, the individual defendants signed 
their names blank upon the back it. Plaintiff sued all the defend- 
ants makers the note. The individual defendants, among other 
defenses, asserted that they were indorsers the note, not makers, and 
had never been notified its nonpayment. The company 
having been adjudged bankrupt proceedings, the 
action went trial against the individual defendants only. The court 
ruled that they were makers the note, not indorsers, and plaintiff 
had verdict. They appealed from order denying new trial. 

The question presented whether the individual defendants were 
makérs indorsers. person who places his signature upon prom- 
issory note before delivery give credit was maker under the law 
this state existed before the adoption the Uniform Negotiable 
Instruments Act. Dunnell, Minn. Dig. 945, and cited. That 
act has been adopted nearly all the states for the purpose 


bringing about uniformity the laws governing negotiable instruments. 
The act provides: 


person placing his signature upon instrument otherwise than 


similar decisions see Banking Law Journal Digest (Second 
Edition) 923. 
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clearly indicates appropriate words his intention bound 
some other Section 63. 

person, not otherwise party instrument, places 
thereon his signature blank before delivery liable 
Section 64. 

signature placed upon the instrument that not 
clear what capacity the person making the same intended sign, 


The courts other jurisdictions, without dissenting voice far 
our examination has extended, hold that under the above-quoted 
provisions the act third party who places his signature upon 
promissory note before delivery give credit indorser not 
maker. Rockfield First Nat. Bank, Ohio St. 311, 392, 
842; Lightner Roach, 126 Md. 474, Atl. 62; 
Gibbs Guaraglia, Law, 168, Atl. 81; Pharr Stevens, 
124 Tenn. 669, 139 730; Baumeister Kuntz, Fla. 340, 
South. 886; First Nat. Bank Bickel, 143 Ky. 754, 790; 
Walker Dunham, 135 Mo. App. 396, 115 1086; American 
Trust Co. Canevin, 184 Fed. 657, 107 543; Haddock 
Monpelier, Idaho 730, 102 Pac. 685; Toole Crafts, 193 Mass. 
110, 775, 118 Am. St. Rep. 455; Fourth Nat. Bank Mead, 
216 Mass. 521, 104 377, (N. 225; Neosho Milling 
Co. Farmers’ Co-op Co., 130 La. 949, South. 825; Perry 
Taylor, 148 362, 423; Colley Summers, ete., Co., 119 
Va. 439, 906, Ann. Cas. 1917D, 375; Bank National Bank, 
Va. 371, 101 734. For other citations see 75. 

Many the cases cited are from jurisdictions which the rule 
had been the same this state until was changed the enact- 
ment the Negotiable Instruments Act. The present case seems 
the first which this court has been called upon determine whether 
that act changes the prior rule this state, that third party who 
signs promissory note before delivery bound maker. That act 
was passed the Legislature for the purpose making the law 
this state uniform with the law other states, the end that the 
rights and liabilities parties negotiable paper shall the same 
all jurisdictions. Giving effect the express provisions the act 
construed unvarying line authorities, are constrained 
hold that the rule formerly followed this state has been abrogated, 
and that the individual defendants were indorsers the note contro- 
versy instead makers. 
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Although plaintiff placed its cause action squarely the proposi- 
tion that the individual defendants were makers the note, and did 
not allege that had been presented for payment, nor that notice 
nonpayment had been given, yet, the trial, plaintiff presented tes- 
timony that fact payment had been demanded and notice non- 
payment had been given. This demand, however, was not effective 
charge indorsers, for the reason that the note became due January 16th, 
and the demand was not made until January 17th. The demand must 
made the day which the instrument falls due. Negotiable 
Instruments Act, 71; 1191; Torgerson Ohnstad, 149 
Minn. 46, 182 724. 

The order appealed from reversed. 


DECLARATION TRUST SAVINGS 
BANK DEPOSIT 


McCaffrey North Adams Savings Bank, Supreme Judicial Court 
Massachusetts, 138 Rep. 393 


person, having deposit $1,445.30 savings bank, wrote 
his niece, stating that had $1,000 the bank for her, but that 
might have use before his death. Subsequently, had 
conversation with the niece’s father which stated that the 
$1,000 deposit was hers absolutely, that might have withdraw 
the interest, but would never touch the principal. This conversa- 
tion was reported the niece. The depositor kept the pass book 
until his death. 

was held that the letter was inoperative make valid gift, 
because the decedent had retained the pass book, had given order 
the bank pay sum, and had declared his intention 
retain dominion over the deposit. 

was also held that the subsequent conversation was not suffi- 
cient constitute completed gift. But the conversation 
manifested completed intention establish trust for the niece. 
The evidence was sufficient show that the declaration such 
intention was communicated her, and consented her. And 
she was, therefore, entitled the deposit against the depositor’s 
administrator. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 332. 
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Action contract John McCaffrey, administrator David 
Roberts, deceased, against the North Adams Savings Bank, recover 
the amount several deposits and interest thereon, which defend- 
ant interpleaded Martha Roberts Zimmerman, who set title part 
deposit. Verdict for the interpleaded defendant, and plaintiff 
brings exceptions. Exceptions overruled. 

The answer alleged that the deposit described the declaration and 
represented certain savings bank book was given deceased 
claimant prior his death and was her property. the close the 
evidence claimant’s attorney, response inquiry from the court, 
stated that claimant relied completed trust, and not gift 
the bank book. Plaintiff moved for directed verdict, and also 
requested instructions, two which the court refused give, and 
excepted the refusal such requested instructions and the denial 
such motion. The court submitted the jury the question whether 
there was completed trust $1,000 the deposit, which the jury 
answered 

Earl Getman, North Adams, for plaintiff. 

John Magenis, North Adams, for defendant. 


PIERCE, J.—January 31, 1917, David Roberts, deceased, trustee 
for Martha Roberts Zimmerman, had the North Adams Savings Bank 


deposit $1,445.30. that day wrote letter his niece, Mrs. 
Zimmerman (hereinafter called the claimant), expressing his fondness 
for her and for her brother The letter continued: 


wrote him the other day, and told him about bank book 
the Berkshire Co. Sav. Bank Pittsfield. made absurd mistake, 
and never thought until after mailing crazy, hurried letter. 
told him the deposit stood three figures. Ha! ha! have really 
thousand the book and anything happens me, and there 
similar book for you, Mistress Martha. may have use all up, 
you know, before ever die; but I’m just providing against any little 
calamity like sudden death, the like. Now you must make will, 
you know, saying what disposal shall made this small fortune 
provided die, and you mourn that you follow rapid decline. 
Isn’t fun dispose one’s property? marries without 
our consent, you and can disinherit him; and you divorce ‘Zim’ 
without permission, don’t divorce him you ought decidedly 
so, can you off with Lincoln penny, and marry without 
your consent you can attach the bank book claiming promise 
give you. all too funny—Eh!’’ 


The claimant testified regards the above letter: 


letter, Exhibit dated January 31, 1917, wrote me; 
signed his letters Uncle; this letter the first that 
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knew had put any money the bank trust for me; when 
received this letter wrote him and thanked him; did write him; 
thanked him, and told him was very kind him and that appre- 
ciated very much his 


The letter January was inoperative make valid gift 
$1,000 the deposit $1,445.30, then the North Adams Savings 
Bank the David Roberts. was imperfect gift not- 
withstanding the claimant’s letter acceptance, because Roberts 
retained the pass book, gave order upon the bank pay the 
sum the claimant and declared his intention retain dominion over 
the deposit until his death. Sherman New Bedford Five Cents Sav- 
ing Bank, 138 Mass. 581. 

Assuming the letter and the reply thereto constituted most 
imperfect gift the entire deposit, the claimant contends that the 
jury could have found upon the testimony George Roberts and the 
claimant that subsequent his letter January 31, 1917, Roberts 
changed his mind, and instead endeavoring give the whole amount 
his deposit the North Adams Savings Bank the claimant 
take effect after his death, then gave her $1,000 the deposit out- 
right and reserved himself the right the interest it, and the 
balance the deposit. substance Roberts testified 


had conversation with him about bank book deposit. 
were talking over old boyhood times and says me, ‘Now have 
deposited thousand dollars,’ was going say the Northampton 
Bank, but ‘in the North Adams Bank for your daughter Martha, 
which give her absolutely and belong her and it’s her money; 
but,’ says, may possibly draw the interest, but will never touch 
the principal.’ says, want her have that 
result that conversation saw daughter, Mrs. Zimmerman, 
perhaps two weeks after, Syracuse; told her what Mr. Roberts 


‘‘He told had done the same thing for son the 
Berkshire County Savings Bank and that what had done for 
son had done the same way for daughter. did not tell 
had made the deposits each bank the same way, didn’t 
particularly say the same way, but told had made deposit 
for each one children, one one bank and one the other; 
absolutely their property; they were have anyway, and that 
would not touch the principal, might use the interest. 
didn’t give any instructions what say about it; 
didn’t give any directions what do; did that own 
volition; told daughter first; told her that her 
had left her thousand dollars and told that was her 
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money that time absolutely. very sure; didn’t say was 
hers after his death, anything that kind; said was 
her property there and then; that would never touch the prin- 
That was what told and that’s what told her.’’ 


The claimant testified regards the declaration Roberts her 
father 


had conversation with father some time later than his visit 
here North Adams; may have been late February the first 
March; result conversation with father wrote Mr. 
Roberts; thanked him and told him appreciated very much his 
gift and Malcolm, brother; told him that father had told 
the thousand dollars the other bank; didn’t say anything about 
the interest; result that letter David Roberts received 
reply from him; joked about various things and said about the 
that was sorry was not one hundred thousand dollars instead 


the close the evidence the plaintiff made the following requests 
for rulings, which the court refused: 


(1) ‘‘That the evidence the plaintiff entitled recover’’; 
and (2) ‘‘On the evidence Martha Roberts Zimmerman the claimant 
intervener not entitled recover.’’ 


plain there was not completed gift $1,000 the deposit. 
The question therefore presented whether there was sufficient ev- 
idence warrant finding the jury that Roberts made declara- 
tion that held the $1,000 trust, and make the further finding 
that such declaration was communicated the claimant and was 
assented her. think the statement George Roberts, 
believed, manifested completed and executed intention establish 
trust favor the claimant the extent $1,000. further 
think the evidence warranted finding that the fact such declara- 
tion trust was communicated the claimant and that such intention 
was assented her. Gerrish New Bedford Institution for Sav- 
ings, 128 Mass. 159, Am. Rep. 365; Alger North End Savings 
Bank, 146 Mass. 418, 423, 916, Am. St. Rep. 331; Supple 
Suffolk Savings Bank, 198 Mass. 393, 432, 126 Am. St. Rep. 
711, Ann. Cas. 900, and note. follows that 
the requests were refused rightly and that the question whether there 
was complete declaration trust and acceptance thereof was 
properly submitted the jury. 

Exceptions overruled. 
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INDORSEE TAKING NOTE BEFORE MATURITY 
PART PAYMENT PRIOR NOTE 
HOLDER DUE COURSE 


Allied Furriers’ Corporation Lisker, Supreme Judicial Court 
Massachusetts, 138 Rep. 571 


note made the defendant was indorsed the payee 
blank and delivered the plaintiff company before maturity 
part payment prior note his held the company. The 
plaintiff had knowledge any defect infirmity the note 
delivered him, any equitable defense existing between the 
maker and the payee. 

was held that the plaintiff was holder for value and entitled 
enforce the note against the maker. 


Action contract the Allied Furriers’ Corporation against 
Lisker promissory note for $727.50, made defendant the 
order Reinstein Son, and indorsed the payees blank. 
The municipal court found for plaintiff, and from order the 
appellate division, dismissing the report, defendant appeals. Affirmed. 

The answer was general denial; payment; that plaintiff was not 
innocent holder due course, bona fide purchaser for value, 
and had notice equities and infirmities the note; that the note 
was executed without consideration the part plaintiff; failure 
consideration; execution the note under false and fraudulent rep- 
resentations, which plaintiff had knowledge; and that the note was 
given consideration merchandise, which was defective plain- 
tiff’s knowledge. Defendant requested ruling that plaintiff was not 
entitled recover, and other rulings predicated the theories that 
plaintiff was not bona fide purchaser and that the question 
plaintiff’s rights must determined the laws New York, which 
the court denied. 

Edward Dangel, Boston, for appellant. 
Brenner, Boston, for appellee. 


CROSBY, J.—This action upon promissory note, brought 
the municipal court the city Boston. The note was given 
New York City the maker, resident Boston, the payee, 
New York company, part payment for goods puchased from the 


similar decisions see Banking Law Journal Digest (Second 
Edition) 424, 
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this note the payee’s hands there was equitable defense 
arising from the defective quality the goods. The payee before 
maturity indorsed the note blank and delivered New York 
the plaintiff part payment previous note his held it. 
Certain requests the defendant for rulings were refused, and 
appealed from order the appellate division dismissing the report. 

The defendant contends that there was evidence warrant find- 
ing that the note was indorsed and delivered the plaintiff the 
payee. The judge made the following with other findings: 


declaration upon promissory note for $727.50 made 
the defendant the order Reinstein Son, and indorsed 
the payees blank, the note maturing November 15, 1920, 
ing dated New York City, and being payable the Cosmopolitan 
Trust Company, Boston, Massachusetts. The note was not paid 
maturity and was duly protested. further appeared 
evidence that the plaintiff was creditor New York corporation, 
Reinstein, Ettleson School, which negotiated the plaintiff 

part payment that debt certain note made said Reinstein 
Son; that, when this note Reinstein Son matured, the 
makers thereof paid the same part the plaintiff transferring 
the plaintiff the note this defendant here suit; that said 
transfer the note suit said Reinstein Son the plain- 
tiff was made before maturity said note; that the transfer said 
note suit from said Reinstein Son the plaintiff took place 

New York City.’’ 


apparent that the use the word ‘‘transfer’’ the report 
does not affect the finding, and was intended describe delivery 
the note duly indorsed. 

appears from the report that there was evidence the plaintiff 
did not know and had reason know any defect infirmity 
the note any equitable defenses which might exist thereto 
the maker and payee, and the court found for the plaintiff, 
the latter deemed prima facie holder due course. 
107, 82. 

The defendant further contends that, even the note was indorsed 

the plaintiff, such indorsement governed the law New York, 

and thereunder the plaintiff not holder for value, for the reason 

that note given for pre-existing debt ‘‘does not make the receiver 
thereof bona fide holder for value and gives the receiver thereof 
greater rights than those the person transferring said note 
him.’’ Certain New York decisions were put evidence the defend- 
ant the trial showing that the law that state did not recognize 
one who held such note holder due course for value. Three 
these decisions purport represent the common law existed 


— 
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before the enactment the Negotiable Instruments Law. Turner 
Treadway, 650; Atlantic National Bank New York 
142. The fourth case apparently was submitted evidence the law 
New York since the adoption that act. Hover Magley, 
Mise. Rep. 430, Supp 925. this case the statute cited 
the opinion. Laws 1897, 612 51, 52. The following 
therein quoted 


section provided that: ‘Value any consideration 
sufficient support simple contract. antecedent pre-existing 
debt constitutes value, and deemed such whether the instrument 


The provisions the quoted statute are identical with the cor- 
responding provisions our Negotiable Instruments Law. 
107, 48, 49. There being evidence the contrary, the New 
York statute presumed still that state. The 


Pawashick, Lowell, 142, 144, Fed. Cas. No. 10,851. 
The construction placed upon the statute Hover Magley, supra, 


not pertinent the case bar. The court there construing upon 
demurrer answer which alleged that note was given for 
pre-existing debt the husband the defendant,’’ held that this 
allegation was not one payment the original obligation, but 
mere statement that the note was given further security for the for- 
mer debt. The present case distinguishable the finding that the 
note was given ‘‘to the plaintiff part payment that debt.’’ 
Construing the statute far applicable this case, therefore 
appears that value was given the plaintiff. National Investment 

Even there were error the refusals the court rule that 
the question value was governed the law New York and 
determine what that law was, which not decide, was not 
prejudicial error. See Ives Farmers’ Bank, Allen, 236; Woodruff 
Hill, 116 Mass. 310; Roland Baker Co. Brown, 214 Mass. 196, 
100 1025; Walling Cushman, 238 Mass. 62, 65, 130 
175; 233, 70. the decision Hover Magley, supra, was 
not admissable prove the New York statute, and objection 
thereto the plaintiff might have been sustained (G. 233, 70; 
chants’ Life Association the United States, Tex. 194, 200, 
753), yet the defendant, having offered the evidence, cannot now 
complain, object any result which its probative significance was 
adequate require. the evidence was not competent prove the 
statute, only because authenticated printed copy the statute 
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deemed the better evidence. 233, 70; Raynham Canton, 
Pick, 293, 295, 296; Commonwealth Wakelin, 230 Mass. 567, 576, 
120 209, and cases cited. The evidence was sufficient prove 
the statute, and the fact that was not before court last resort 
unimportant. The conclusion reached disposes all the exceptions 
argued and they need not considered singly. 

Order dismissing report affirmed. 


BANK NOT LIABLE PAYING 
CHECK 


Citizens Union National Bank Johnson, United States Circuit Court 
Appeals, 286 Fed. Rep. 527 


Between the time the filing petition against 
one bank’s depositors and the adjudication bankruptcy, the 
bank, good faith and without notice the bankruptcy proceed- 
ings, paid checks drawn the depositor the regular course 
business. was held that the bank was not liable the bankrupt’s 
trustee bankruptcy for the amount the checks. 


Appeal from the District Court the United States for the West- 
ern District Walter Evans, Judge. 

Suit between the Citizens’ Union National Bank and John- 
son, trustee the Kentucky Automotive Company, Bankrupt. From 
order requiring the bank pay moneys the trustee, the bank 
appeals. Reversed and remanded. 

Leo Wolford, Louisville, Ky. (Wm. Marshall Bullitt and Bruce 
Bullitt Gordon, all Louisville, Ky., the brief), for appellant. 

Benjamin Washer, Louisville, Ky. (Emile Steinfeld, Louis- 
ville, Ky., the brief), for appellee. 


PER CURIAM.—tThe sole question presented whether 
which between the filing petition for adjudication and 
actual adjudication received deposits from the bankrupt the credit 
the latter’s checking account and made payment therefrom third 
parties upon depositors’ but without knowledge notice the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 866. 
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pendency bankruptcy proceedings, liable the trustee bank- 
for the payments made. receiver had been appointed 
and question preference under section the act (Comp. St. 

The District Court was opinion that the bank was liable, bas- 
ing its conclusion the decision this court Toof City National 
Bank, 206 Fed. 250, 124 118. The District Court was error 
the opinion that case. The Toof Case did not 
involve the question good-faith payments the bank third per- 
sons, but only the bank’s right apply deposits upon its note against 
the depositor way set-off. held (following Bank Massey, 
192 138, 146, Sup. Ct. 199, Ed. 380, and Studley 
Bank, 229 523, 527, Sup. Ct. 806, Ed. 1313) that the 
bank had the right set-off the existing deposit balance when 
the petition was filed. further held that the right 
set-off did not extend subsequent deposits. 

think conclusion that the bank liable for payments made 
third parties good faith and ignorance the bankruptey 
proceedings not well founded. Its effect would that the bank 
could not protect itself against liability trustee bankruptcy 
subsequently appointed account payments made good faith and 
the regular course business and ignorance the 
proceedings—except through the impossible course keeping itself 
advised, not only daily, but momentarily, the filing petitions for 
adjudication bankruptcy against its depositors any competent 
jurisdiction. our opinion the bankruptey works such result. 
True, broadly speaking, the adjudication when made relates back 
the commencement proceedings for the purpose 
rights and equities generally. Acme Co. Beekman Co., 
222 300, Sup. Ct. 96, Ed. 208; Everett Judson, 228 
Toof Bank, supra. But think that both principle and authority 
the rule referred does not make the banker liable for good-faith 
payments third persons made before adjudication upon depositors’ 
checks the regular course business and without knowledge 
196, Ann. 1914A, 240, certiorari denied, 223 718, Sup. 
Ct. 522, Ed. 628; and see Johnson Collier, 222 538, 
Sup. Ct. 104, Ed. 306; Perpall (C. 271 Fed. 466, 
468. For its general bearing, see Fidelity Mutual Life 
Ins. Co., 256 395, 398, Sup. Ct. 503, Ed. 1009. 

The order the District Court reversed far required the 
bank repay the trustee any sum beyond the moneys 
received deposit the bank after bankruptcy proceedings were 
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begun and which were applied the bank upon its own note against 

the bankrupt, and the record remanded for further proceedings not in- 
consistent with this opinion. Appellant will recover its costs this 
court. 


DEPOSIT SLIP, ABSENCE OTHER EVI- 
DENCE, GOVERNS BANK’S DUTY 
CREDIT MONEY 


Continental National Bank Neville, United States Circuit Court 
Appeals, 285 Fed. Rep. 565 


The plaintiff, married woman, indorsed check and gave 
her husband deposit for her the defendant bank. 
brought back pass book showing deposit entry her name 
only. She subsequently signed individual signature card. She 
made second deposit, going with her husband the bank and 
having deposit slip made out her name only. She made 
third deposit indorsing check ‘‘for deposit only’’ and giving 
her husband deposit for her. 

The bank introduced evidence tending show that the time 
the first deposit, the husband had directed that entered 
joint account with him and his wife, and that pass book 
was issued giving the names husband and wife joint de- 
positors. The husband drew out and appropriated all but small 
part the deposits, which aggregated $3,500. 

The plaintiff was allowed recover from the bank the amounts 
withdrawn the husband. Although deposit slip may con- 


trolled other evidence and not conclusive direction 
bank whom the deposit should credited, nevertheless 
the absence other evidence the bank has right the 
money otherwise than directed the deposit slip. 


Error the District Court the United States for the South- 
ern Division the Southern District California; Trip- 
pet, Judge. 

Action law Mary Neville against the Continental National 
Bank and another. Judgment for plaintiff, and defendant bank brings 
error. Affirmed. 

The defendant error brought action against the plaintiff 
error and one Fred Birdsall recover money deposited the bank 


similar decisions see Banking Law Journal Digest (Second 
Edition) 330. 
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and drawn out Birdsall. The complaint alleged that the defend- 
ant error was minor the time the transactions mentioned 
therein; that she had entered into bigamous marriage with Birdsall, 
who then had wife living; that Birdsall, who was intimate friend 
and associate the officers the bank, caused them enter upon 
their books the defendant error’s account moneys deposited, 
make appear that was the joint account her and said 
Birdsall, that Birdsall could withdraw the money and convert 
his own use; that the officers the bank negligently and care- 
lessly conducted the business the bank that Birdsall’s request 
they changed their books and the said deposit account adding the 
name Birdsall thereto without the knowledge consent the 
defendant error and without authority do, and they negli- 
gently and carelessly paid out the funds said account upon Bird- 
sall’s without her knowledge consent authority. 

The first item the account was check for $500 sent the 
defendant error her mother, and deposited September 21, 1920. 
The defendant error testified that she indorsed the check and gave 
Birdsall deposit for that Birdsall took the check and brought 
her back pass book, which contained $500 entry her name only, 
and signature card, which she did not sign, and which was lost. 
There was testimony that few days later Birdsall took the defend- 
ant error the bank and introduced her Nichols, the president, 
and that Nichols gave her another signature card, which she signed. 
The card contained the printed designation the deposit ‘‘in- 
October 1920, the defendant error received 
for $2,500, the proceeds the sale automobile, which her 
mother had given her. She went with Birdsall the bank make 
the deposit. made out the deposit slip her name only. She testi- 
fied that duplicate deposit slip was given, for the reason that Bird- 
sall did not have the bank book with him the time. October 
1920, the defendant error received another $500 check from her 
mother, which she indorsed ‘‘for deposit only’’ and gave Birdsall 
deposit her account. 

behalf the plaintiff error there was testimony that, when 
the first deposit was made, Birdsall directed that entered 
upon joint account with him and his wife. pass book was pro- 
duced evidence, and the president the bank testified that made 
the entries therein, showing the names Birdsall and the defendant 
error joint depositors, and that other pass book was issued 
his knowledge. The defendant error drew out the moneys 
deposited $113.60. Birdsall drew out the remainder, and appropriated 
his own use. This became known the defendant error 
about October 14, 1920. The jury returned verdict for her for 
$3,386.40, for which judgment was entered. 


1 
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Haas Dunnigan, Los Angeles, Cal., for plaintiff error. 

George Ross and Newby Palmer, all Los Angeles, Cal., for 
defendant error. 

Before GILBERT, ROSS, and HUNT, Judges. 


GILBERT, Cireuit Judge (after stating the facts above).—The 
plaintiff error argues length that the evidence insufficient 
sustain verdict for any amount favor the defendant error. 
not asserted that there was evidence which, credited the 
jury, would support the verdict. request was made the court 
below that the jury instructed return verdict for the plain- 
tiff error. follows that this court cannot inquire into the ques- 
tion the weight the evidence. American Trading Co. North 
Alaska Salmon Co., 248 Fed. 665, 160 565. 

The court below instructed the jury that receiving the deposits 
the bank had the right assume that any check presented for deposit 
was owned the party presenting it, provided that was duly in- 
dorsed without limitation indorsement the payee thereof, and 
the bank had information which would put upon notice the 
contrary. Again the court instructed the jury that the deposit slip 
might controlled other evidence, and that was not conclusive 
direction the bank whom the deposit should credited, 
that oral directions other instructions might show that the deposit 
was intended the name some other party than that the 
deposit slip. The final instruction was the following: 


Fred Birdsall presented check the bank which was pay- 
able Mary Neville Birdsall and duly indorsed her, and the 
same time that said check was presented for deposit deposit slip 
the effect that said money should deposited Mary Neville Birdsall, 
then the bank had right such deposit the joint accounts 
Fred Birdsall and Mary Neville Birdsall, but should have credited 
solely Mary Neville Birdsall.’’ 


the instruction last given exception was taken the ground, 
first, that was incorrect matter law; and, second, that was 
contradictory other instructions. think the exception was not 
well taken. was clearly correct charge the jury proposition 
law that Birdsall, presenting indorsed check the bank, 
presented with deposit slip the effect that the money was de- 
posited the name the payee the check, the bank, the ab- 
sence other control the disposition the fund, had 
right credit the money otherwise than directed the deposit 
slip. Birdsall time claimed own the checks, nor did indorse 
them make other direction their deposit than that which was 
evidenced the deposit slips. Bates First Nat. Bk. Brockport, 
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Honig Bank, Cal. 464, Pac. 58; Brown Daugherty 
(C. C.) 120 Fed. 526. Nor was the instruction inconsistent with the 
other instructions the jury. the contrary, was instruction, 
the jury must have understood, taken conjunction with 
the other instructions, instructions which all the defenses the 
plaintiff error were dealt with and its rights safeguarded. While 
the prior instructions the jury were told that they might find for the 
bank, they believed that the checks were indorsed the defendant 
error and delivered into Birdsall’s possession, and him presented 
the bank with instructions enter the same joint and several 
account the name himself and his wife, the last instruction 
additional element was imported into the problem for the jury’s 
consideration, and that was the simultaneous deposit with the check 
individual deposit slip indicating that the deposit was made 
the account the payee the check. The court instructed the jury 
fully all aspects the case. must assume from the verdict 
that the jury believed the testimony the defendant error and be- 
lieved that the first pass book that was issued was issued her name 
alone, and that subsequently the account was changed the bank, 
appear the joint account herself and Birdsall, and that 
she never authorized Birdsall draw against the account. 
find error. The judgment affirmed. 


CONFLICTING EVIDENCE HELD WARRANT 
FINDING THAT BANK WAS NOT HOLDER 
DUE COURSE 


Union State Bank Mayor, Supreme Court Oklahoma, 
212 Pac. Rep. 987 


One the defendants made notes the order insurance 
company. The notes were indorsed the insurance company 
Stewart and thereafter and before maturity indorsed: 
Union State Bank. There was conflicting evi- 
whether the notes were fact Stewart 
and him indorsed and delivered the bank. behalf the 
insurance company, the transaction was handled one Martin 


similar decisions see Banking Law Journal Digest (Second 
Edition) 412. 
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Fleming, its president, and also the president the bank. 
behalf the bank, the transaction was handled Fleming’s 
nephew, Francis Fleming, who was cashier the bank, and 
the bank’s vice-president. Neither the Flemings testified 
the trial. 

The bank contended that was holder due course unaf- 
fected any infirmities the notes, and that notice Fleming, 
its president, was not notice the bank. Judgment was rendered 
for defendant the trial court. 

was held that the judgment should affirmed. Although the 
burden proof was the plaintiff prove that some person 
under whom claimed acquired title the notes due course, 
neither the Flemings testified the transactions. The jury 
was warranted believing that the notes were never transferred 
the insurance company Stewart, nor him the bank, and 
that the bank was not holder due course. 


Action the Union State Bank against Joseph Mayor and others. 
From judgment for defendants and order denying new trial, 
plaintiff appeals. Affirmed. 

Maben and Abernathy Howell, all Shawnee, for plain- 
tiff error. 

Thos. Leahy and Forrester Brewster, both Muskogee, for 
defendants error. 


COCHRAN, J.—The plaintiff, the Union State Bank, brought this 
action against Joseph Mayor and others recover three promissory 
notes executed Joseph Mayor and payable Shawnee Life Insur- 
ance Company. The petition alleges separate cause action for 
each the notes, and alleges that, while the notes were payable 
the Shawnee Life Insurance Company, they were delivered 
and were the property Stewart, that the notes were in- 
dorsed Stewart the Shawnee Life Insurance Com- 
pany and delivered him, and thereafter for valuable consideration 
and before maturity said notes Stewart indorsed said notes 
writing, and delivered same the Union State Bank, and that the 
Union State Bank the owner said notes. The defendant Joseph 
Mayor answered, denying that the notes were executed and delivered 
the property Stewart, and alleged that they were executed 
and delivered the Shawnee Life Insurance Company the purchase 
price for certain stock the Shawnee Life Insurance Company, that 
they were obtained false and fraudulent representations, which are 
set out detail the answer, and alleges further that the stock was 
never issued delivered him, and entire failure consideration. 
Plaintiff filed reply, which denied that Stewart was the 
agent for the Shawnee Life Insurance Company, and denied that the 
stock was purchased Joseph Mayor from the Shawnee Life Insurance 
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Company, but was personal stock Stewart and sold 
Stewart his own account, and denied that plaintiff had any notice 
any the matters set defendant’s answer the time re- 
ceived the notes, and that purchased the same for value good faith 
before maturity. The trial court sustained demurrer the defend- 
ant’s testimony the first cause action, but submitted the second 
and third causes action the jury, and the jury returned verdict 
favor the defendant the plaintiff. Thereafter the 
trial court granted new trial the first cause action, and over- 
ruled the motion the plaintiffs for new trial the second and 
third causes action. From the judgment entered the second and 
third causes action and the order overruling its motion for new 
trial, the plaintiff has appealed. 

was not denied the pleadings the plaintiff, the testimony 
introduced the brief filed this court, that the notes were ob- 
tained fraudulent misrepresentation and that the consideration 
therefor entirely failed. The only contention the plaintiff that 
was the holder due course, and was unaffected the infirmities 
the notes. The testimony shows that, the time the notes were 
executed and the time they came into the possession the plaintiff, 
Martin Fleming was the president the Shawnee Life Insurance 
Company, and was also the president the Union State Bank, and 
the plaintiff proceeds upon the assumption that this was the only testi- 
mony which could have justified the jury holding that the plaintiff 
was not holder due course, and argues length the question that 
notice Martin Fleming was not notice the plaintiff, although 
was the president the payee insurance company and president the 
plaintiff bank. are the opinion that the assumption the 
plaintiff that the verdict the jury was based upon this fact not 
supported the record. The various instructions given the trial 
court correctly state the law the case, and objection urged 
the plaintiff these instructions, and, upon the request 
the plaintiff, the court instructed the jury follows: 


are instructed that notice Martin Fleming any de- 
fenses against said notes did not and itself constitute notice 
the plaintiff such defenses.’’ 


not therefore believe that can said that the verdict 
the jury was based upon the above-mentioned testimony. 

The testimony the part the plaintiff was: That the notes 
were indorsed the Shawnee Life Insurance Company follows: 


Life Insurance Company, 
Zange, 


7 
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—and were delivered Stewart. That Stewart was in- 
debted the plaintiff and before the maturity ‘of the Mayor notes 
transferred and delivered said notes the plaintiff collateral se- 
curity the following indorsement 


Union State Bank. 
Stewart.’’ 


That, although Martin Fleming’ was president the plaintiff 
bank and also president the Shawnee Life Insurance Company, 
was not active officer the bank, and did not participate the 
making the loans, and did not participate this transaction 
wherein the bank received the Mayor notes. That the active officers 
the bank who handled the transaction when Stewart transferred the 
Mayor notes the bank had knowledge any infirmities existing 
the notes. the part the defendant, the testimony shows 
Stewart that, after the notes were taken him for the Shawnee 
Life Insurance Company, they were delivered Fleming 
for the insurance company, and thereafter Fleming had conversation 
with him which told him: 


better return these notes Mayor, for are 
little trouble with the insurance commission, and might get 


And that told Fleming: 


you think anything that sort, why better return them 
just you please with them. don’t want mixed 
anything the insurance commission complaining the way busi- 
ness being transacted.’’ 


The witness further testified that that was the last heard the 
Mayor notes until this suit was filed. said that the notes were 
never delivered over him with the indorsement which they bear, 
and that never any time indorsed the notes delivered them 
over the Union State Bank. addition the testimony this 
witness, also appears that Francis Fleming, nephew Martin 
Fleming, was cashier the Union State Bank the time alleged 
plaintiff the notes were delivered Stewart, and the transac- 
tion was handled Francis Fleming and the vice-president. Neither 
Francis Fleming nor Martin Fleming testified the case. 

Section 7722, Compiled Statutes 1921, defines holder due 
follows: 


holder due course holder who has taken the instrument 
under the following conditions: First. That complete and regular 
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upon its face. Second. That became the holder before was 
overdue, and without notice that had been previously dishonored, 
such was the fact. Third. That took good faith and for 
value. Fourth. That the time was negotiated him had 
notice any infirmity the instrument defect the title the 
person negotiating it.’’ 


Section 7729, Compiled Statutes 1921, provides: 


holder deemed prima facie holder due course; 
but when shown that the title any person who has negotiated 
the instrument was defective, the the holder prove 
some person under whom claims acquired the title holder 
due course.’’ 


Section 7703, Compiled Statutes 1921, provides for special indorse- 
ments indorsements blank, and section 7704 provides follows: 


special indorsement specifies the person whom whose 
order the instrument payable; and the indorsement such in- 
dorsee necessary the further negotiation the instrument.’’ 


7726, Compiled Statutes 1921, provides: 


constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity 
defect, knowledge such facts that his action taking the in- 
strument amounted bad faith.’’ 


Applying the above-quoted provisions the statute the facts 
the instant find that, although the burden was the plain- 
tiff prove that some person under whom claimed acquired 
title the notes due course, Martin Fleming, who handled the 
transaction for the Shawnee Life Insurance Company, and Francis 
Fleming, who handled the transaction for the plaintiff the time 
alleged the notes were received him from Stewart, did not testify 
regard the transactions all. addition that, the testi- 
mony Stewart was believed the jurors, they were war- 
ranted finding that the notes were never transferred the Shaw- 
nee Life Insurance Company Stewart, and were never indorsed 
him delivered him the plaintiff. the jurors believed those 
facts instead the testimony the vice-president the bank, who 
claimed that the notes came into the possession the bank through 
person, they were warranted finding that the bank had knowledge 
such facts connection with the indorsement and transfer the 
notes, that its action taking the instruments amounted bad 
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faith, and that the bank was not the holder due course. Besse 
Morgan, Okla. 203, 202 Pac. 1012, this court held: 


though the defendant offers evidence rebuttal dis- 
close that the plaintiff was not bona fide holder the note due 
course, but where defendant has denied said fact, and the evidence 
introduced the part the plaintiff prove such fact was such 
nature that men ordinary intelligence might draw different conclu- 
sions therefrom, not error for the court refuse instruct 
verdict for the plaintiff.’’ 


See, also, Lambert Smith, Okl. 606, 157 Pac. 909, 
(N. 638. 

are the opinion that there was sufficient evidence entitle 
this case the jury, and that the judgment the trial court 
should be, and the same hereby, affirmed. 


NOTE, WITH CLAUSE RETAINING TITLE 
GOODS SOLD, HELD NEGOTIABLE 


Branch Banking Trust Co. Leggett, Supreme Court North 
Carolina, 116 Rep. 


bank sued indorsee note, claiming holder for 
value before maturity without notice any defenses between the 
maker and payee. ‘The defendant, the maker, set answer 
defenses arising between him and the payee, and contended that 
the note was non-negotiable, which event the defenses would 
good against the bank. 

The note provided, substance, that the maker promised 
pay the order the payee $472.50 before December 
1921, and then went say that was given for one peanut 
picker that the title the picker was remain the payee until 
the purchase price was fully paid; that failure pay the payee 
might seize the picker, sell it, apply the proceeds the note and 
retain all prior payments rent the picker, and that the 
payee would pay any balance due. 

was held that the note was negotiable; contained positive 
provision for the payment specific sum designated time; 
the other provisions did not impair its negotiability, they did 
not impose the maker the doing any act addition the 
payment money, but merely retained the title the goods 
security for the debt. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 633. 
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Action the Branch Banking Trust Company against John 
Leggett. Judgment for plaintiff, and defendant appeals. error. 

Plaintiff sued indorsee for value, and claiming holder 
due course negotiable promissory note for $472.50, date August 
1921, made defendant Hyman Co. order, and pay- 
able before December 1921, with other provisions appearing 
the face the note. The note was put evidence with proof part 
plaintiff that same had been sold and indorsed plaintiff prior 
said December 1921, for full value and without notice any in- 
firmities defenses between the original parties other than such 
were conveyed the form contents the note. 

Defendant answered, alleging that said note was given the pur- 
chase certain machinery from the payee named therein, and sale 
which was certain guaranties and stipulations which 
had been broken such payee defendant’s damage, said damage 
being set the answer counterclaim the amount $500, 
and the trial requested the court hold that the note was non- 
negotiable, with view and purpose offering evidence the 
equities and counterclaim alleged exist between the original parties 
set the answer. 

The court ruled that the note question was negotiable, and, 
further evidence being offered, there was verdict for plaintiff. Judg- 
ment the verdict, and defendant excepted and appealed, assigning 
for error the ruling the court the negotiability the instru- 
ment. 

Leggett, Hobgood, for appellant. 

Mewborn, Wilson, for appellee. 


HOKE, J.—The note sued form follows: 


Dated Hobgood, C., August 1921. be- 
fore the day December, 1921, for value received promise 
pay Hyman Co., order, the sum four hundred and 
seventy-two and 50/100 dollars, with interest until paid six per 
cent. from date. 

note given for Hebner Sons peanut picker. 

agree that the title thereto, and all repairs and extra parts 
furnished, shall remain said Hyman Co., until this and all 
other notes given for the purchase price shall have been paid full 
with all interest. fail pay this note, said property mis- 
used, seized for debts, the holder this note may seize and sell 
the same private sale, with without notice; pay all ex- 
penses thereby incurred and apply the net proceeds upon this note 
and other notes given for the purchase price thereof, whether due 
not due, and retain all payments before made rent for the use 
said property. expressly agree pay any balance this note re- 
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maining unpaid after such property sold, same burned 
otherwise damaged destroyed after its delivery me. 
Leggett. 


The former portion this instrument, containing does 
positive provision pay specific sum money designated 
time, comes well within the definitions negotiable promissory note 
accepted approved precedents and the express provision our 
statute the subject. Consolidated Statutes, 2982-2984. And 
our opinion there nothing the last clause the paper that 
any way qualifies impairs its negotiability. That does not impose 
upon the obligor the doing ‘‘any act addition the payment 
the but only retains the title the goods sold se- 
for the debt, being under our decisions effect chattel mort- 
gage for the purpose, Lancaster Insurance Co., 153 285, 
214, Am. St. Rep. 665; and the stipulations relied upon are 
reference the disposition the proceeds and their proper ap- 
plication the obligator’s unqualified promise pay contained 
the first part the note. 

Corpus Juris, 119, the author, after giving several stipula- 
tions which would serve render note conditional and therefore 
unnegotiable, closes with the statement: 


the other hand, although conditions are sometimes implied 
from the language the paper, the negotiability the instrument 
favored the courts, and held unconditional where the 
disputed clause merely reference the consideration its ap- 
plication, fund for its statement that ac- 
cord with the better considered decisions the subject here and else- 
where. Bank Hatcher, 151 359, 308, 134 Am. St. 
Equipment Co. Merchants’ Bank, 136 268, Sup. Ct. 999, 
Ed. 349; Banking Co. Gray, 123 Ala. 258, South. 205, 
Am. St. Rep. 120; Bank Slaughter, Ala. 602, South. 545, 
Am. St. Rep. 88; Equity Insurance Co. Taylor, 146 App. Div. 424, 
131 Supp. 475; Walker Woollen, Ind. 164, Am. Rep. 
639; Union Bank Spies, 151 Iowa, 178, 928; Heard 
Dubuque, Neb. 10, Am. Rep. 811; Choate Stevens, 116 Mich. 
917. 


this jurisdiction the question would seem put rest 
the terms the Negotiable Instruments Act (Cons. St. 2986), which 
makes provision follows: 


instrument which contains order promise any act 
addition the payment money not negotiable. But the nego- 
tiable character instrument otherwise negotiable not affected 
provision which (1) authorizes the sale collateral securities 
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the instrument not paid maturity; (2) authorizes confes- 
sion judgment the instrument not paid maturity; (3) 
waives the benefit any law intended for the advantage protection 
obligor; (4) gives the holder election require something 
done lieu payment money,”’ ete. 


Bank Bynum, 25, Am. Rep. 604, which were 
cited counsel for appellant, there were stipulations the instrument 
which rendered same uncertain both the time and amount pay- 
ment. Kimpton Studebaker Idaho, 552, Pac. 1039, 
125 Am. St. Rep. 185, Ann. Cas. 1126, may distinguished the 
same ground; the instrument containing the stipulation that the payee 
had full power declare the note due and take possession the 
property before the time specified provided deemed itself insecure. 
But not here, the instrument stated containing unqualified 
promise pay designated sum the time specified, and ‘‘carrying 
the personal credit maker, support the American 
English Encye. 89. 

There error, and the judgment plaintiff’s favor affirmed. 

error. 


CASHIER’S KNOWLEDGE FRAUD PRO- 
CURING NOTE MAY IMPUTED BANK 


Bank Bernie Blades, Springfield Court Appeals, Missouri, 247 
Rep. 806 


The defendants made note for $3,000 the order certain 
corporation, which indorsed and was purchased before maturity 
the plaintiff bank. There was conflicting evidence whether 
the cashier knew that the note had been procured from the 
defendants fraud. was admitted that after the note had been 
the cashier had received present $70 from two men, 
representatives the payee corporation. 

The bank claimed bona fide purchaser for value. The 
defendants contended that the bank, when purchased the note, had 
knowledge the fraud practiced the defendants. the trial 
court judgment was given favor the bank. 

The judgment was reversed appeal, and new trial ordered. 
The appellate court said that where indorsee note alleges 
ownership, and that ownership denied, the genuineness the 
indorsement must proved. That had not been done this 


similar decisions see Banking Law Journal Digest (Second 
Edition) 811. 
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The court also held that the evidence was such that the jury might 
readily have inferred that knowledge the fraud had come the 
while acting his capacity cashier. The evidence did 
not show that had acquired this information private transac- 
tion; and the $70 was paid after the note was purchased his 
interest was not antagonistic that the bank. 


Suit the Bank Bernie against Ray Blades and another. From 
judgment for plaintiff, defendants appeal. Reversed and 

Lentz, Poplar Bluff, and Edmonds, Bernie, for 
appellants. 

Fort, Dexter, for respondent. 


FARRINGTON, J.—The plaintiff, banking corporation, brought 
suit note for $3,000 executed defendants, payable the order 
the Oil Finance Corporation, indorsed follows: ‘‘Oil Finance 
Corp. Without Recourse.’’ ‘‘By Staggs.’’ through this 
indorsement that plaintiff claims own the note. The petition alleges 
that the plaintiff purchased the note good faith, for valuable 
consideration, $2,850, before was due, and without any notice 
infirmity therein. 

The answer alleges that the note was given the solicitation 
Staggs and Turner, two men representing themselves being agents 
the Oil Finance Corporation; that defendants were receive from 
the Oil Finance Corporation $3,000 worth stock the Lackawana 
Oil Company, Oklahoma City. alleged that the Oil Finance 
Corporation was Oklahoma corporation, and had not procured 
license transact business Missouri. admitted the cashier, 
Fonville, that after had purchased this note for the bank Staggs and 
Turner made him present $70. denies, however, knowing any- 
thing about what the note was given for the character the transac- 
tion out which grew until after the note was purchased and the 
$70 present handed him. The note was made one the bank’s 
notes. 

alleged the answer that stock was ever issued defend- 
ants nor received them; that Staggs and Turner procured the note 
fraud, and that plaintiff had knowledge such fraud through its 
managing officer when the note was purchased. There was evidence 
tending establish the allegations the answer. After the evidence 
was in, trial court directed verdict for plaintiff, and judgment for 
the full amount the note, together with interest, was rendered. 

The first point made appellants that the court erred direct- 
ing verdict for plaintiff, because plaintiff had failed material 
and necessary matter proof. must uphold this contention, 
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the law well settled this state and many jurisdictions 
that, where indorsee note alleges ownership same, and 
denied, the genuineness the indorsement the note must proven; 
indorsement denial thereof, necessary for plaintiff suing 
note indorsed him prove the validity the indorsement 
through which such plaintif claims ownership and title the note. 
See Wade Boone, 184 Mo. App. 88, 168 360; Nance Hay- 
ward, 183 Mo. App. 217, 170 429; County National 
Bank Hohn, 146 Mo. App. 699, 125 539; Federal Discount Co. 
Becker, Mo. App. 54, 119 981. See, also, notes 
954; where great many authorities this question from different 
states are collated, including number Missouri cases. Under these 
authorities, there being evidence that Staggs had authority make 
the indorsement, must reverse this judgment. 

practically admitted that consideration whatever was 
received for this note, and from the transactions which went between 
the the bank and the representatives the Oil Finance 
Corporation jury could readily infer that knowledge the fraud 
which was perpetrated Staggs and Turner was known the cashier 
the bank when was acting for the bank making the purchase. 
Cases cited respondent, such Kearney Bank Froman, 129 Mo. 
427, 769, Am. St. Rep. 456, Bank Bank, 244 Mo. 554, 
149 495, and Penfield Investment Co. Bruce, 132 Mo. App. 
cit. 263, 111 888, holding that knowledge transactions 
procured officer the corporation the course his private 
business, and not his official capacity, does not constitute the 
knowledge the corporation, and does not constitute notice the 
corporation, are inapplicable the facts shown this record. Here 
the evidence tends show that the knowledge the fraudulent trans- 
actions this character came the cashier the plaintiff bank while 
negotiating the purchase this note for the bank. The evidence does 
not show that aequired this information some private transactions, 
and, believed that the $70 was paid him present 
after the whole transaction was over, neither was his interest the 
matter purchasing the note the interest the bank. 
The evidence subject the inference, and the jury might find with 
substantial testimony uphold verdict, that knowledge the 
fraudulent deal which Staggs and Turner were perpetrating these 
defendants came the cashier while was acting the capacity 
eashier for the plaintiff purchasing this promissory note. 

The defendants their answer further rely upon defeating this 
obligation because the Oil Finance Corporation Oklahoma concern, 
and had not license business this state, and rely 
upon sections 11919, 11923, 11924, and 11931, 1919, commonly 
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known the ‘‘Blue Sky’’ law. The plaintiff’s answer this that, 
these statutes would prevent the Oklahoma oil corporation from sell- 
ing stock the Lackawana Oil Company, then such sections are un- 
constitutional. Missouri cases have been cited either party 
the constitutionality these statutes. The plaintiff cites cases holding 
that foreign corporations may transact interstate commerce without 
complying with sections 9790, 9791, 9792, and 9795, 1919. These 
are not cases arising under sections the ‘‘Blue law. 
this connection may say that the Supreme Court the United 
States, the case Hall Geiger-Jones Co. and Hall Three Other 
Defendants, reported 242 539 559, Sup. Ct. 217, 
Ed. 480 493, 1917F, 514, Ann. Cas. 1917C, 643, holds, under 
Ohio statute which very similar the Missouri statute, that 
Congress, not having entered this field, has left the state free impose 
such indirect incidental burden upon interstate commerce may 
result from the provisions such law forbidding dealers from dispos- 
ing offering dispose corporate quasi corporate securities 
within the state without first having obtained license from specified 
state official. proper exercise the police power. 

account the error concerning the proof the indorsement, 
and account the error refusing submit the question 
plaintiff’s good faith the jury, the judgment reversed, and the 
cause remanded. 


INDORSER NOTE, GIVEN FOR HIS ACCOM- 
MODATION, NOT ENTITLED NOTICE 
DISHONOR 


Park Bank Naffah, Supreme Court Pennsylvania, 119 Atl. Rep. 
923 


The defendant indorsed and delivered the plaintiff bank 
note made one Megory and payable the bank. being 
sued claimed that had not received notice nonpayment 
and hence was released. The bank claimed that the note was given 
for his and therefore was not entitled such 
notice. 

The bank’s cashier testified that credit was extended 
the defendant notes signed indorsed him and Megory, 
who explained was his father-in-law. The defendant denied this 


similar decisions see Banking Law Journal Digest 
Edition) 705. 
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and claimed that Megory was customer his and that gave 
the note the ordinary course business. did not call 
witnesses corroborate him either his father-in-law Megory. 
was held that the question was one for the jury. The jury 
decided that the note was given for the defendant’s 
tion and that was not entitled notice dishonor. verdict 
favor the bank was affirmed. 


Action the Park Bank, the hands Frank Jackson, 
receiver, against Naffah. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Roy Bostwick and Stewart (of Thorp, Bostwick 
Stewart), both Pittsburgh, for appellant. 

Prichard Trent and Edmund Trent, all Pittsburgh, for 
appellee. 


FRAZER, stipulation counsel, placed record 
trial, the sole question issue whether note for $2,500, dated 
November 1917, payable days after date, the order defend- 
ant, and signed, ‘‘R. Megory,’’ was made for the accommodation 
defendant, given the maker the payee for value. The court 
below submitted this question the jury, and verdict for plaintiff, 
and from judgment entered thereon, defendant appealed. 

conceded the note was not paid maturity and that plaintiff 
failed give notice nonpayment defendant indorser. How- 
ever, the note was for defendant’s accommodation, notice him 
dishonor was unnecessary under section 115 the Negotiable In- 
struments Act May 16, 1901 (P. 209; Pa. St. 1920, 16106). 
Plaintiff’s testified defendant called the bank and arranged 
for and line not exceed specified amount, the 
understanding being that the privilege was extended him borrow- 
ing from the bank from time time funds needed the building 
operations which was the time engaged, the notes given 
secure his indebtedness either signed indorsed him and 
Megory, who defendant explained was his father-in-law, and that, pur- 
suant this arrangement, the note suit and also other notes were given. 
the other hand, defendant denied having either asked for secured 
credit the strength the signature his father-in-law, and further 
denied the note suit was given for accommodation, claiming, the 
contrary, that Megory was customer whom sold goods and 
that received the note question the ordinary course business 
settlement the amount due. support his case defendant was 
privileged call witnesses his behalf both the father-in-law and 
customer, but chose rely entirely his own testimony and offered 
explanation the absence those who, his contention correct, 
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would have corroborated his statements. Under the circumstances, the 

case was necessarily for the jury, and the motion for judgment non 

obstante veredicto was properly refused. 
The judgment affirmed. 


NEGOTIABILITY NOTE—INDORSEMENT 


Hutson Ranking, Supreme Court Idaho, 213 Pac. Rep. 345 


The negotiability promissory note not destroyed 
which reads: ‘‘In this note collected attorney, 
either with without suit, the makers agree pay reasonable 
attorney’s 

The negotiability promissory note not destroyed 
provision the effect that upon default payment interest, the 
whole shall become due and that after maturity the rate interest 
shall from per cent. per cent. 

The following indorsement the back promissory note 
passes title the paper the same indorsement blank: 
value received hereby guarantee payment the within 
note, including interest and costs maturity any time there- 
after demanded.”’ 


Action Walter Hutson against Rankin. From judgment 
for plaintiff, defendant appeals. Affirmed. 

Boom, Boise, and Morgan Keane, for 
appellant. 

Peterson Coffin and Chas. Darling, all Pocatello, for 
respondent. 


BUDGE, J.—This action was brought respondent recover 
upon promissory note, which reads follows: 


March 1920. 
before the Ist day March, 1921, for value received 
Rankin Caldwell, promises pay Northwestern Investment 
Company, corporation, order, Pocatello, Idaho, eleven hundred 
dollars, with interest thereon the rate eight per cent. per annum, 
payable quarterly. But case this note not paid when due, then 
shall draw interest the rate ten per annum until paid. 


NOTE—For similar decisions see Law Journal (Second 
Edition) 438, 644, 645. 


; 

q 

q 
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case default made the payment interest according the 
terms hereof, the whole this note may declared due and collect- 
able. ease this note collected attorney, either with with- 
out suit, the makers agree pay reasonable attorney’s fee. The 
makers, sureties, indorsers, guarantors, severally waive presentment, 
protest and notice protest, and the benefit any law intended for 


their advantage protection. 
Rankin.’’ 


Upon the back the note the following notation appears: 


value received, hereby guarantee payment the within 
note, interest and costs maturity any time thereafter 
demanded. 

Investment Company, 
Volkmeier, 


Before maturity the note, respondent became the bona fide pur- 
chaser thereof, for value and without notice any defense thereto. 
The amount the note and interest not having been paid, this 
was instituted April 21, 1921, recover $1,100 principal, with in- 
terest the rate per cent. per annum from March 1920, 
March 1921, and the rate per cent. per annum from said 
latter date until paid, well attorney fees the sum $225, and 
costs suit. 

The cause was submitted the court upon the complaint and 
answer and agreed state facts, which were stipulated the 
parties. The court found the note negotiable instrument, and 
rendered judgment favor plaintiff, prayed for the complaint. 
This appeal from the judgment. 

Appellant makes one assignment error, viz.: That the court 
erred making and rendering its decision and judgment, for the 
reason that the same contrary law, and the decision this 
under the stipulation facts, depends upon whether the note sued 
upon negotiable instrument. 

first contended that the note not negotiable for the reason 
that provides that, ‘‘In this note attorney, 
either with without suit, the makers agree pay 
attorney’s fee.’’ Appellant concedes the general proposition that the 
negotiability note not destroyed reason provision for 
the payment reasonable attorney’s fee after maturity, but urges 
that note may not provide for attorney’s fee without suit and 
before, the time of, maturity, inasmuch such provision 
destroys the certainty the amount agreed paid. 5868, 
provides that: 


promise order pay sum certain money.”’ 


4 
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And 5869, provides: 


case payment shall mot made 


those states which have adopted the provision the Negotiable 

Instruments Law that the sum payable sum certain within the 
attorney’s fee case payment not made maturity, the conten- 
tion that such provision note destroys its negotiability unten- 
able (note, 1916B, 675, 684, 685), and although there 
conflict the authorities, the weight authority and the better 
reasoning appear support the same rule prior the adoption the 
Negotiable Instruments Law. The rule based upon the view that 
long the amount payable certain the time maturity, 
not essential that after that time, when the instrument has become non- 
negotiable for other reasons, the certainty the amount should 
continue. was said Oppenheimer Bank, Tenn. 19, 
705, 767, Am. St. Rep. 778: 


reason why note, otherwise endowed with all the attributes 
negotiability, rendered non-negotiable stipulation which 
entirely inoperative until after the maturity the note and its dis- 
honor the maker. The amount paid certain during the 
the note negotiable instrument, and only becomes 
uncertain after ceases negotiable the default the maker 
its payment. eminently just that the creditor, who has 
ineurred expense the collection the debt, should reimbursed 
the debtor whose default the action was rendered necessary and 
the expense 


The burden appellant’s contention seems that the provi- 
sion the note here sued upon contemplates that the note may 
placed attorney’s hands for collection any time before, well 
the time after maturity; that the amount due maturity 
would depend certain extent whether had been placed 
the hands attorney for collection, and for that reason, the amount 
due maturity being uncertain, the note non-negotiable. Shen- 
andoah National Bank Marsh, Iowa, 273, 458, Am. 
St. Rep. 381, where the same contention was made, the court said: 


understand the word ‘collect,’ applied 
indebtedness, mean that which may lawfully done the holder 
the obligation secure its payment liquidation after its maturity. 
The words ‘for collection,’ used the note, convey the same mean- 
ing the words ‘to think clear that, under provi- 
sion like that under consideration, attorney’s collection fees could 
claimed, even the absence the statutory provisions prohibiting 
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it, for any work, labor service the attorney holding such note, 
which was done rendered with regard prior its 


Nicely Winnebago Nat. Bank, Ind. App. 30, 476, 
was held: 


destructive the negotiability the note, for the reason that costs 
collection could accrue the note paid when due.’’ 


Proctor Baldwin, rehearing, Ind. 370 pages 378, 379, 
the note sued upon provided for the payment ‘‘10 per cent. interest 
from after due, and attorney The court held: 


condition implied that only such services may ren- 
dered after maturity shall charged the case before us; that the 
clear intention and understanding the parties the note were that 
the maker would pay such attorney fees might incurred the 
holder the note its collection after matured; that any attorney 
fees that might contracted the holder the note, securing 
before due, were not within the contemplation the parties the 
time the note was executed, and, therefore, not within the 


While First Nat. Bank Miller, 139 Wis. 126, 120 820, 
131 Am. St. Rep. 1040, stipulation note for payment per 
cent. attorneys’ fees ‘‘if collected attorney suit 
upon the note was construed meaning that attorneys’ fees should 
paid only collection attorney after dishonor. conditions 
note only far provide for contingency arising upon 
default payment. said Daniel, Neg. Inst. 61, 62: 


assured the maker against the consequences his own acts for, 
unless default, will not have pay the additional amount; that 
with public policy, because adds the value the 
paper, and has tendency lower the rate and 
that does not impair the negotiability the instrument, for the 
reasons that the sum paid maturity certain; that commercial 
paper expected paid promptly; that, paid, element 
uncertainty enters into the 


clear, therefore, that note paid promptly maturity 
attorney fee other costs collection could accrue, and the 
cause here under consideration given its natural and ordinary 
construction, means that the note collected attorney after 
maturity, the maker agrees pay reasonable attorney fee. 

are not called upon decide this action the validity 
provision for payment attorney fee, where collection made 
without suit, inasmuch this clause can only become operative after 
maturity and can way affect the negotiability the note. 
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was said Farmers’ Nat. Bank Sutton Mfg. Co., Fed. 191, 


unreasonable hold that the negotiability bill lost 
because provision having effect while remains negotiable.’’ 


Appellant’s second contention that note providing that 
failure pay the same when due, the rate interest thereon shall 
increased from per cent. per cent. per annum, together with 
acceleration clause under which the payee may, his option, declare 
the whole note due and collectable case default made the pay- 
ment the interest quarterly, not negotiable. 

Under 5869, subd. the negotiability note not 
destroyed provision that, upon default payment interest 
note, the whole shall become due. Until such default, the note 
provides that the principal shall bear interest the rate per cent. 
per annum. The requirement that note must contain uncondi- 
tional promise pay sum certain money satisfied, inasmuch 
the amount principal and rate interest are definitely fixed until 
such time default may the payment interest and the 
holder may declare the whole amount due and collectable. 

The rule well settled, the great weight authority, that 
provision note that the whole shall due, either absolutely 
the option the holder, default the payment the interest, 
the payment any installment, does not affect its negotiability. 
Bills apd Notes, 139, 240, and cases cited note 93; note, 
and Notes, 909, 97. 

190, Am. St. Rep. 337, was held that: 

note for the payment certain sum fixed date not 
rendered non-negotiable stipulation that upon default the pay- 
ment interest the whole amount shall become due, the option 
the holder, and then draw greater rate 


See, also, Utah State Nat. Bank Smith, 180 Cal. 179 160; 
Commercial Savings Bank Schaffer, 190 Iowa, 1088, 181 492; 
623; Arnett Clack, Ariz. 409, 198 Pac. 127. 

Finally appellant urges that the note sued upon was rendered non- 
negotiable the guaranty provision placed the back thereof and 
signed the Northwestern Investment Company its secretary, for 
the reason that such contractual provision standing alone not 
indorsement, and the note not thereby negotiated but merely trans- 
ferred, subject all equities and existing favor the 
maker against the original payee. 

While there are some authorities which support the position taken 
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appellant (note, 232), has become the generally 
established rule that indorsement written the back note 
the form guaranty the payment thereof, and signed the 
payee, passes title the paper the same indorsement 
968, note 1060, 1061, notes 15, 16, and 17; 
note 56. 

was said Hendrix Bauhard Bros., 138 Ga. 473, 
588, 1028, Ann. Cas. 1913D, 688: 


the subject indorsements like the one here involved, there 
are two conflicting lines authority. the one hand, has been held 
the Supreme Court the United States and some inferior federal 
courts, and the courts two three states, that entry 
guaranty followed the signature the payee the back note 
payable order does not amount such indorsement carry 
title and off defenses existing against the payee. The 
reasoning which this class cases based that the indorsement 
not blank, but filled up; that expresses fully the contract, 
and can raise implication another. Opposed this view are the 
decisions very large number states. Numerically, the latter 
class decisions greatly preponderates, and think the reasoning 
which they are based sounder than that contained the class first 
mentioned.’’ 


See note, Ann. Cas. 1913D, 693 696; also First Nat. Bank 
Cummings (Okl. Sup.) 171 Pac. 862, 1918D, 1099; Cady 
Bay City Land Co., 102 Or. 201 179, Murray 
Nelson, 145 Tenn. 459, 239 764, 1392. 

entry made and signed the payee the back negotiable 
note, ‘‘For value received, hereby guarantee payment the within 
note, including interest and costs maturity any time thereafter 
demanded,’’ operates transfer the note, and indorsement 
thereof with enlarged liability. National Exch. Bank McElfish Clay 
142 854; Maddox Duncan, 143 Mo. 613, 688, 
581, Am. St. Rep. 678. The guaranty itself would 
wholly inoperative unless the note was transferred the payee 
third party (Kellogg Douglas County Bank, Kan. 43, Pac. 587, 
Am. St. Rep. 596), and cannot lend our support the proposi- 
tion that the indorsement under consideration indorsement suffi- 
cient carry legal title upon delivery, but not sufficient give the 
corresponding benefit him who thus acquires it, arising from being 
bona fide taker before due and for value. Hendrix Bauhard Bros., 
supra. 

From what has been said, follows that the judgment should 
affirmed, and ordered. Costs are awarded respondent. 


Questions Based Banking Decisions Published 
the May Issue this Magazine 


The questions given below are based the decisions and 
articles published the May issue the Banking Law 
nal. After each question given the page the May issue 
where the answer the question may found. 


bank receives War Savings Stamps from customer for safe 
keeping and places the stamps its vault. The customer, becoming 
alarmed over their safety, consults the bank’s president who agrees 
place the stamps the bank’s safe where keeps its money, the 
will allow the stamps remain the bank. The customer 
agrees, but the president neglects place the stamps the safe. The 
stamps are stolen from the vault burglars. The bank makes 
charge for its service keeping the stamps. liable for their value? 
(pages 301-323) 


Where person receives property for safe-keeping, agreeing 
keep particular place, and neglects keep that place, 
under what liable for the loss the property? 
(pages 301-323) 


Where person receives property for safe-keeping, agreeing 
keep particular place, and does keep that place, under 
what responsible for the loss the property? 
(pages 301-323) 


Two checks the same drawer are presented the drawee bank 
the same time. The deposit sufficient pay either check but in- 
sufficient pay both. Does the bank subject itself any liability 
refusing both the checks? (pages 303-328) 

person uses lead pencil writing out check. Another 
person fraudulently erases the payee’s name, substitutes his own and 
the check bank, which collects from the drawee bank. 
Can the drawee bank recover the amount the check from the collect- 
ing bank? the drawer the check negligent writing with 
lead pencil? so, does his negligence have any effect the right 
the drawee bank recover the amount the check? (page 304) 


will probated New York directs the trustees invest 
mortgages Chicago real estate. Have the trustees the right 
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ignore this provision the ground that such investment would place 
the fund beyond the jurisdiction the New York courts? (page 307) 


One two trustees embezzles the trust fund. The co-trustee 
never had the fund his possession. responsible the 
beneficiary? (page 308) 


will authorizes trustee manage the trust fund ‘‘in such 
manner may deem most safe and advantageous.’’ Does this 
provision inerease the authority the trustee with reference the 
selection investments? (page 309) 


will naming executors used this language: their 
diseretion the settlement affairs and the investment 
estate for the benefit heirs.’’ Does this clause the 
diseretionary powers the executors with reference the making 
investments? (page 310) 

10. will, authorized the trustee manage and invest the estate 
such manner shall deem for the best interest all con- 
After careful investigation, the trustee invested the 
stock new corporation. The enterprise failed and the stock proved 
worthless. Can the trustee claim that the provision quoted authorized 
such investment? (page 313) 


11. will authorized the trustees invest ‘‘in sound productive 
securities such they may deem Would the trustees 
protected investing corporate stock which subsequently depre- 
ciated value? (page 314) 


12. person receives check for value good faith and after- 
wards discovers that the payee’s indorsement forged. Can enforce 
the check against the drawer? (page 315) 

13. bank which check drawn pays and afterwards 
that the payee’s indorsement forgery. the bank liable 
for the amount the check the payee? (page 316) 

14. The bank which check was drawn pays and after- 
wards that the payee’s indorsement forgery. Upon pay- 
ing the check, the drawee bank stamped the bank liable 
the payee the check for its amount? (page 319) 

15. what state has been recently decided the highest State 
Court that national banks may exercise fiduciary powers when properly 
authorized the Federal Reserve Board? (page 330) 

16. The president corporation signs his name under the 
signature the corporation promissory note. action 
the note, can the president introduce testimony showing that the note 
was intended the obligation the corporation alone and that 
was not personally liable thereon? (page 334) 


| 
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17. bank purchased notes from the payee, credited his account 
with the proceeds and charged against that credit indebtedness 
from the payee. This left small overdraft which the payee paid. 
Does this constitute giving value the bank for the notes 
make holder due course? (page 337) 


18. being indebted gives note, agreeing indorse 
the note and borrow upon and not bring suit upon it. how- 
ever, brings suit against Can enforce the note against (page 
342) 


19. Does the insertion clause for attorney’s fees promissory 
note, without the consent the maker, constitute material alteration? 
(page 346) 

20. action the payee note against the maker, the 
maker testified that when delivered the note contained 
sion for attorney’s fees, but when introduced evidence, did con- 
tain such provision. establish defense, must the maker show 
that such alteration was made the payee someone acting 
his authority? (page 346) 

21. installment note, given payment for automobile, 
provided that the title the car should remain the seller until all 
payments had been made, that the purchaser should keep repair, 
insure it, and pay all taxes the the conditional sale con- 
tract, and that default the seller might retake the car. this note 
negotiable? (page 353) 

22. The owner land gives mortgage the 
sequently, gives chattel mortgage wheat growing the 
land. between and which has the prior lien the wheat? 
(page 357) 

23. check deposited for collection Friday. The collecting 
bank could have forwarded the check train leaving 
Saturday, before the close that day’s business. The check, however, 
was forwarded the next train, leaving Monday. correspondent 
bank fails while the proceeds the check are its hands. Was the 
collecting bank negligent not forwarding the check Saturday 
liable the depositor? (page 360) 


24. Where two persons exchange checks for similar amounts, does 
each check constitute valid consideration for the other? (page 363) 


25. depositor, having balance $2,000 issues check for $500, 
which the bank Before the certified check presented, the 
depositor wishes close his account. Should the bank pay him the 
$2,000, should retain $500 against the outstanding certified check? 
(page 374) 


Inquiries 
this department are answered each month inquiries submitted, which are general 


interest our subscribers and which pertain the law 
banking and negotiable instruments 


RIGHT PROTEST FEES INLAND CHECK 


Nebraska. 
Editor, Banking Law Journal: 
Dear question has arisen the ability the holder 
protested check Nebraska recover protest familiar 
with case outlined your issue January, 1923, but 
impression that other conditions entered into that case. The case 
question this: 

gives check. Check presented due course, refused, pro- 
tested and returned who offers protection the cashing bank 
covering the face the check, but refuses pay the protest fees 
account the check being inland bill and not subject protest 
Nebraska under the negotiable instruments law. 

Must the notary bank protesting the item rebate the fees? 

Cashier. 


Answer—There seems substantial difference between the 
Marshak Fontana, Iowa, 190 Rep. 387, published 
the January issue the Banking Law Journal page 44, referred 
the above inquiry, and the case mentioned the inquiry. 

the case published the January issue, the payee inland 
check brought suit against the drawer and was held that was 
entitled protest fees, notwithstanding the fact that protest was not 
essential charge the parties the check with liability. the case 
mentioned the inquiry, the payee transferred negotiated the check 
bank and the bank seeks recover protest fees from the payee. 
the decision the January issue represents the law, then the bank, 
the present instance, can recover protest fees from the payee and 
the payee, turn, can recover them from the drawer. 

protest fees case where protest was not, law, made obligatory. 
the other hand, there are few decisions which hold the contrary. 

There Nebraska case holding that protest fees may recovered 
even though protest was unnecessary. the case German Nat. Bank 
Beatrice Nat. Bank, Neb. 246, Rep. 480, was held 
that protest fees might recovered local check drawn and payable 
the state. This conclusion was reached under section Chapter 
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the Compiled Statutes Nebraska, which provides follows: ‘‘It 
shall lawful for any person persons having right demand any 
sum money upon any protested bond, note, bill exchange 
aforesaid, commence and prosecute action for principal, damages, 
interest, and charges protest, against the drawers, makers, indors- 
ers, jointly severally, against either them separately. And 
judgment shall and may given for such principal, damages, charges, 
and interest upon such principal, after the date aforesaid, the time 
such judgment, together with costs suit.’’ 

the time this case was decided, there was also statute allowing 
the protest inland checks. And, under the Negotiable Instruments 
Law, still the law that inland checks may protested. 

The statute (§6 Chapter 41) above referred was repealed 
the time the adoption the Negotiable Instruments Law Nebraska. 
Apparently, this did not alter the law Nebraska the protest 
inland checks. this correct, the law Nebraska 
the present time that the holder inland check, which has been 
protested, may recover protest fees from the party parties liable 
the check. 

The notary, having been paid his fees, entitled retain them 
any event. protesting carrying out the instructions the 
holder and entitled his legal fee irrespective the necessity 
protest. 


TIME FOR BRINGING ACTION DEMAND NOTE 
New York. 
Editor, Banking Law Journal: 

Dear Sir—Will you please let know when demand note 
due and indorsed how long the indorser bound? note 
that kind protested and when? For instance, man gives de- 
mand note bank and John Doe indorses and the note runs for 
five years, the interest paid say for two three years and the other 
two years interest has been paid and demand has been made 
the indorser for payment. that indorser still liable the note, in- 
asmuch two years have gone without any interest being paid 
the note? Agent. 


Answer—The Statute Limitations begins run against note, 
payable demand, from the date the delivery the note. The 
statutory period New York State, applying contracts including 
promissory notes, six years. Therefore, demand note barred, 
far the maker concerned, six years after its date. 

has been held that the statutory period, far the indorser 
note begins run from the date the indorsement. 

The payment the maker note starts the running 
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the statutory period anew the maker. But generally 
held that payment interest the maker does not start the 
statutory period again, far the liability the indorser con- 
cerned. 

the note does not contain waiver presentment for payment 
and notice dishonor, should remembered that the note must 
presented for payment and notice dishonor given the indorser. 
The law requires that note, payable demand, presented within 
reasonable time after its issuance and notice given. this 
not done, the indorser discharged from liability. What constitutes 
reasonable time question which depends upon the circumstances 
each particular case. one New York Crim Starkweather, 
339, was held that, where note payable demand after 
date with interest after maturity was not presented for three and 
one-half years, the indorser was discharged. 

another New York case, Commercial National Bank Zimmer- 
mann, the holder note, payable demand, with interest, waited 
for three and half years before presenting for payment. was 
held that the indorser was discharged. 


PRIORITY BETWEEN MORTGAGES 


Towa. 
Editor, Banking Law Journal: 
Dear Sir—We would like the opinion your legal department 
the following clause, which commonly inserted mortgages 


further expressly agreed that this mortgage shall 
stand security for any other indebtedness the mort- 
gagee may hold acquire against the mortgagor.’’ 


you consider the above valid and holding in- 
debtedness held the mortgagee not expressly described the 
mortgage 

you consider valid, what would the standing 
second mortgage with reference first notes the mortgagor taken 
the holder the first mortgage prior the filing the second 
mortgage; and second with reference notes the mortgagor taken 
after the filing the second mortgage 

Has there been any court decision involving the standing this 
particular clause, similar one? Cashier. 


Answer—The general rule the priority accorded mortgage 
securing future indebtedness stated the following language 
Cye. 1178: 

mortgage may legally given secure future advances 
made the mortgagor, and may become prior lien for the 
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amount actually loaned paid, although the advancements are not 
made until after subsequent mortgages other liens have come into 
But essential that the mortgage should show the amount 
the advances stipulated made which may 
within its security, and take precedence valid junior liens 
for any excess over that amount; nor can debts created advances 
made the mortgagor subsequent the mortgage tacked the 
mortgage debt, the prejudice junior lienors, when the mortgage 
does not expressly provide for such subsequent advances. And further, 
when all the stipulated have been made and repaid, 
doubtful whether the parties can keep the mortgage alive, security 
for new advances, against intervening rights third persons.’’ 

support the propositions here stated, the following Iowa de- 
cisions are cited: Bellamy Catheart, Ia. 207, Rep. 636; 
Fuller Griffith, Ia. 632, Rep. 247. 


STOPPING PAYMENT CHECK 


Editor, Banking Law Journal: 
Dear customer ours gave check December, 1922. 
This check was not presented for payment until June, 1923. The day 
before received this check for payment, the collecting bank 
over the phone, asking this customer good for this amount. 
replied that check properly signed, ete., will pay. Before 
the check arrived for payment, the customer asked stop payment 
same. What would our liability refusing pay same? 
Cashier. 

bank depositor has the right stop the payment 
drawn him any time before the check has been paid 
certified the drawee bank. When the drawer instructs the bank 
not pay particular check, bound comply with his instrue- 
tion and pays the check its peril. 

If, before the order stop payment has been received the bank, 
the bank the check the request the holder, the drawer 
longer has right stop its payment. releases the 
drawer from liability the check and the bank itself becomes the 
liable party. 

statement bank over the telephone otherwise, that will pay 
certain check, does not constitute valid certification. 

Therefore, under the circumstances recited, the check question 
should not paid. The bank ineurs liability refusing honor 
the check. the contrary, would liable its depositor should 
pay the check contrary his instruction. 


- 
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black and white marble front the new building the Merchants Bank, 
Durham, stands out pleasing contrast the dark exteriors the 
other buildings the same block. ‘This another addition the modern Southern 
-bank buildings designed and erected 
ALFRED BOSSOM 
BANK ARCHITECT EQVIPMENT ENGINEER. 
660 FIFTH AVENVE, NEW YORK 
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Not Our Service— 
But Yours 


Although provide the facilities for 
efficient service the New York wholesale dis- 
tricts constantly dealing with merchants 
those districts the service itself was organized 
and built for your use. 


shall glad explain how you 
can use this service advantageously. 


THE BANK 
AMERICA 


ESTABLISHED 
NEW YORK CITY 


BANK AND INVESTMENT ITEMS 


NEW YORK BANKERS MEET 
ATLANTIC that under 
present laws, banks pay higher rate 
taxation than other 
John president the Mechanies 
and Metals National Bank, New York, one 
the principal speakers the 30th an- 
nual convention the New York State 
Bankers Association the Hotel Tray- 
more, Atlantic City, June 13, urged 
intensive bring about the 
enactment the next New York Legisla- 
ture laws which will place all state and 
national banks New York under the 
provisions the State Income Tax law, 
applies other corporations. 

Mr. address comprised ex- 
haustive review the entire subject 
taxation applies banking interests. 
pointed out that the gradual drift 
away from the old system direct taxa- 
tion property values—a drift which 
has been particularly pronounced New 
York State—and the acceptance the 
principle earnings the basis mod- 
ern taxation, banks had discriminated 
against. said part: 

Study taxes paid the financial in- 
stitutions our state shows are 


bearing heavier burden, measured 
net income, than other business corpora- 
tions. 

the recent session the Legislature 
bill was introduced Senator Me- 
Knight which proposed tax financial in- 
stitutions upon net basis similar 
that employed for the taxation other 
This complies with the Fed- 
eral requirements and fair 
equitable solution the bank tax problem. 
would bring the taxation the bank- 
ing business into harmony with the tax sys- 
tem the state. this end, state- 
wide intensive campaign must waged 
before the meeting the Legislature 
January next. 

Mr. McHugh disclosed the details the 
which three years’ tax 
claims against New York banks are 
levied the banks, the Hanover National 
began test case. This was decided 
December, 1922, the Court Appeals, 
which held that the proposed taxation was 
illegal. 

The Supreme Court the United States 
denied appeal. houses the 
State Legislature, the last session, 
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The National City Company 


NATIONAL CITY BANK BUILDING NEW YORK 


CHICAGO BOSTON : PHILADELPHIA - SAN FRANCISCO 
NEW ORLEANS MONTREAL LONDON TOKIO 


xiii 


3 


ITALIAN DISCOUNT 
AND TRUST COMPANY 


399 BROADWAY NEW YORK 
Capital and Surplus $1,500,000 


Our Foreign Services 


Directors 


LUIGI BERIZZI 
Berizzi Bros. Co. 
VINCENZO DE LUCA 
V. De Luca & Co. 

A. PORTFOLIO 
A. Portfolio Co. 
RICHARD E. DWIGHT 
Rounds, Schurman & Dwight 
HON. JOHN J. FRESCHI 
EMANUEL GERLI 
E. Gerli & Co. 
JOSEPH GERLI 
E. Gerli & Co. 
GIOVANNI GIRARDON 
Vice-President 
HECTOR GRASSI 
L. Gandolfi & Co. 
ALESSANDRO OLIVOTTI 
A. Olivotti & Co. 
LUIGI PODESTA 
Natl. Inst. of Exchange 
JOSEPH DI GEORGIO 
Di Georgio Fruit Co. 
J. M. POTTS 
E. Gerli & Co. 


what known the Sheridan bill, de- 
signed meet the objections raised the 
and legalize the taxes declared 
void. the meantime committee 
bankers and the Comptroller the City 
New York reached compromise where- 
the banks were pay cents 
the dollar the 1920, 1921 and 1922 
taxes levied. One the conditions the 
agreement was that the Comptroller should 
advise the Governor veto the Sheridan 
bill. 

Mr. read the memorandum filed 
Governor Smith disapproving the 
Sheridan bill. This 
dated June and Governor Smith 
said that the amount involved was upward 
the compromise was satisfactory both 
the banks and authorities, but urged 
all members the association get be- 
hind the movement for the enactment 
the bill, the end that future 
difficulty the same kind avoided. 

his address the opening the 
general session, Howard Bissell, president 
the Peoples Bank Buffalo, and head 
the state association, made brief talk, 
having just recovered from attack 
pneumonia. concluded urging the 
bankers remember that happiness was 
more important than dollars. 


Accepts drafts for financing shipments 
merchandise and from Italy and the 
United States—and all other parts 
the world. 

Domestic and foreign acceptances. 
Commercial and travelers letters credit 
available every part the world. 


Domestic and foreign bills exchange. 


Buys and sells exchange all countries. 
specializing Italian exchange. 


ROME-— Banca Nazionale di Credito 


Capital Paid up Lit. 250,000,000 


PARIS Banque Italo-Francaise Credit 


Capital Paid up Frs. 15,000,000 


Affiliated Banks 


The New York bankers 
plan, rapidly being popularized Atlantie 
City conventions, holding 
sions the forenoon only, devoting the 
afternoon play, surf bathing and sight- 
seeing. The golf tournament 
was held both the Atlantie City Country 
and the Linewood Country Club 
courses. 

The ladies attending the 
were guests fashion exhibition held 
the Submarine Grill the Traymore. 

meeting the members the 
Schermerhorn, president the City Trust 
Company Schenectady, was elected vice- 
president the association for New York. 
The following were named members 
the executive council the national body: 

Howard Bissell, president the Peoples 
Bank Buffalo and retiring president 
the state association; John McHugh, presi- 
dent the and Metals Na- 
tional Bank New York City; Howard 
Marfield, vice-president and cashier the 
Seaboard National Bank New York 
City. 

John Kloepfer the Liberty Bank 
Buffalo was named member the 
nominating committee the American 
Bankers Association, with Frank Hilton, 
vice-president the Bank Manhattan, 
alternate. 


TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


Branches: 124, all over Finland 


This bank position render direct banking service through 
its branches and agencies connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


OLD MERCHANT BANKING 
HOUSE REORGANIZED—On June the 
merchant banking firm Huth 
Pine street, New York, dissolved. 
new partnership has been formed under 
the same style, Huth Co., will 
business the same address and 
meet all existing engagements the old 
firm. The new firm all the 
present partners Frederick Huth Co., 
Dermot and Glaesser, hitherto associ- 
ated with Huth Co., and Braymeier, 
formerly associated with Konig Brothers. 
will remembered, the last named 
recently amalgamated with Frederick Huth 
Co. 


SEABOARD NATIONAL BANK 
ISSUES CHECKBOOK-LETTER 
CREDIT—The Seaboard National Bank 
New York City recently announced the 
inauguration new banking service for 
the benefit depositors and customers 
traveling the United States and abroad. 
The innovation provides that the customer 
use his own when traveling. 

The Seaboard checkbook-letter credit 
book, pass book and letter identification 
and takes more room than or- 
dinary checkbook. 


“Arrangements can made,” the an- 
nouncement stated, “to have customers’ 
checks honored number the leading 
banks the important cities and summer 
resorts both the United States and 
the principal foreign countries. The use 
one’s checkbook when traveling ob- 
viates any possible delay, especially for- 
eign countries, while forms drafts— 
often unfamiliar—are prepared 
mitted for signature, and does away with 
the necessity large amounts 
money excess current require- 


NATIONAL BANK COMMERCE 
ELECTS PRESIDENT—At meeting 
the directors the National Bank 
Commerce New York, 
James Alexander was elected the 
newly created office chairman the 
board, and Stevenson Ward was chosen 
The promotions were described 
move toward “broadening the 
top,” the bank having the past concen- 
trated all matters policy and executive 
control one man. 

Mr. Alexander was formerly clerk 
the Tarrytown, Y., National Bank. 
tional Bank Commerce 1889 and was 
elected vice-president 1908. 1911 


il 
‘ if 


was elected president the institution, 
succeeding Valentine Snyder, who re- 
tired. 

Mr. Ward came the National Bank 
Commerce 1912 from the Bank 
Mansfield, Ohio, where had been 
His first office the National Bank 
Commerce was that assistant cashier. 
Subsequently cashier, and 
1915 was elected vice-president. His ad- 
vancement from assistant cashier presi- 
dent regarded well merited. 


ALVIN KRECH APPOINTED 
CHAIRMAN EQUITABLE TRUST— 
the regular meeting the board 
trustees, held June 19, Mr. Alvin Krech 
was elected chairman the board, and 
Mr. Arthur Loasby, president The 
Equitable Trust Co. New York, take 
effect July 1923. 

Mr. Krech July will have com- 
pleted his 20th year service president 
The Equitable. 

Mr. Loasby, who was formerly president 
the First Trust and Deposit Company 
Syracuse, came The Equitable 
vice-president 1920. Shortly after this 
was elected trustee the company. 
Mr. Loasby has been senior vice-president 
the bank since February 1922. 

The merger the Importers and Trad- 


CHATHAM 
EST 


EST 1612 
PHENIX 


CITY NEW YORK 
200 Million Dollars Resources 


ers National Bank into The Equitable 
Trust Company New York, which will 
June 29, 1923, brings 
The Equitable Board the following trus- 
tees, who were also appointed the 
meeting. James Goldsmith 
Goldsmith Company; Charles Wimpf- 
heimer, president, Wimpfheimer Bros., 
Harry Powell and Edward 
Townsend, who, addition their ap- 
pointment trustees, were also elected 
vice-presidents the company. 


UNITED STATES MORTGAGE 
TRUST COMPANY ELECTS NEW VICE- 
PRESIDENT—At meeting the board 
directors the United States Mortgage 
Trust Company New York City, held 
May 25, 1923, Mr. Willer was 
elected vice-president charge the new 
business and publicity departments. 

Mr. Willer, until now assistant secre- 
tary the Guaranty Trust Company, was, 
1919, for many years with 
the New York Central Lines assistant 
vice-president. 

During the war Mr. Willer represented 
the American Railway Association trans- 
portation matters connected with the army 
and navy, and also acted manager 
bituminous coal distribution the United 
States Fuel Administration New York. 
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Pay This Amount Have: 


The Corn Exchange Bank 


WILLIAM AND BEAVER STREETS 


AND FIFTY-THREE OTHER LOCATIONS GREATER NEW YORK 


Statement—June 1923 


Cash, Checks Cther Banks, Government Securities, 


Demand Loans 


Our Branch system enables us to give our 
depositors, in addition to the regular bank- 
ing service, the following 


Special Services 


Deposits can be made at the head office or 
any of the branches, to be credited to the 
depositors’ account at the head office or 
lbvanch where the account is carried. 


Arrangements can be made to have depos- ° 


itors checks payable at any or ail of our 
fifty-four different locations in the City of 
York. 


Deposits of cash can be made and cash for- 
warded by express to depositors located 
within seventy-five miles of New York City, 
without expense. 


Pay checks for employees can be cashed 
at any of our fifty-four offices from 9 A. M. 
to 5:30 P. M. daily except Satur!ays, Sun- 
days and Holidays, and on Saturdays from 
9 A. M. to 3:30 P. M. 


Trust Department 


Ts Trust Department, under the manage- 
ment of a thoroughly experienved Trust 
Officer, brings to estates, trusts and guard- 
ianships, the high degree of technical skill 
required for their proper administration and 
avoids the dangers common in individual 
management—inexperience, error of judg- 
ment, dishonesty, etc. 


Bonds, Time Loans, Mortgages and Real 86,142,571.92 


21,355,527.33 


The Corn Exchange Safe Deposit Co. 


Foreign Department 


O the traveling public we offer our 

Travelers Letters of Credit available in 
all parts of the world. We also sil 
Travelers Checks to those who may prefer 
this means of carrying their funds. 


We facilitate the importing and exporting 
of merchandise by issuing to our customers 


- Commercial Letters of Credit. 


Collections are made on all parts of the 
work. 


We draw Bills of Exchange on all the 
principal Centres of Europe, Canada and 
South America. 


The Manager of our Foreign Department 
is always ready to advise our customers on 
any «u-stion that may arise in financing 
import or export business and his long ex- 
perience relating to foreign business 41S 
always at the disposal of our clients. 


Investment Department 


UR Investment Department supplies the 

best obtainable information as to bonds 
and stocks—-United States, State anid 
Municipal securitivs and Mortgages, and 
executes orders for the purchase and sale 
through responsible Brokers. 


This department is not organized to dis- 
pose of any securities that the bank has on 
hand or wishes to sell, but is an effort to 
place at the use of its depositors and friends 
the very best information possible. 


with Capital $600,000, with 28,000 boxes rented, operates vaults 


various branches the Corn Exchange 
all our depositors. 


Its facilities are 


| 
| 
This Leaves Capital and Surplus 


CORN EXCHANGE WILL FORWARD 
CASH EXPRESS WITHIN SEV- 
ENTY-FIVE MILES—The Corn Exchange 
Bank New York recently announced 
the inauguration new services for the 


Underwood & Underwood, N. Y. 
WALTER E. FREW 
President Corn Exchange Bank, New York 


benefit depositors which illustrates 
very striking way how modern branch 
bank offer unusual facilities the 
public, and provide city-wide banking 
service undreamed only few years ago. 
One innovation, for example, provides for 
express free charge any point within 
miles New York. 

“Arrangements can made,” the an- 
nouncement stated, “to have depositors’ 
checks payable any all our 
different locations the city New York. 

“Deposits can made the head office 
the depositor’s account the head office 
branch where the account carried. 

“Pay checks for employees can cashed 
5.30 daily, except Saturdays, Sun- 
days and holidays, and Saturdays from 


THE GIRARD NATIONAL BANK 
Philadelphia, its “Economie Review” 
dated June 15, writes follows build- 
ing, iron and steel: “Building operations 


larly New York and Chicago, where 
strikes for more than the present excessive 
with action financial 
institutions against mortgage loans 
buildings, which would high 
make whether rentals over 
future years will carry the investment, 
have combined hold projects. 
One effect has been sharp recession in. the 
lumber industry the country. Orders. 
fell off progressively during May, from 
225,000,000 feet lumber for the week 
ended May 5th, 201,000,000 feet that 
ended June 2d, while shipments former 
orders decreased and the new cut was ma- 
terially curtailed. 

“Yet building construction for May es- 
Dodge Corp., showing for north- 
eastern states total five per cent. 
above the high May, 1922, record, while 
for five months the gain was per cent. 
For states the building contracts during 
May totaled nine per cent. more than for 
April, but contemplated new work reported 
showed slight decrease. New York 
City and state and Northern New Jer- 
sey, building contracted for last month 
fell eight per cent. below what was 
for April, yet, while New York City 
the total reached only $5,670,000, much 
less than half what was for April, 
Brooklyn the amount more than doubled 
$16,542,000. 

“Premiums have dropped off steel prices, 
there have been pig 


‘iron down about per ton from the 


high $30.50 and furnace 
declined $1.50 per ton more, about 
the United States Steel Corp., publicly 
stated that satisfied with the current 
level prices for steel, with producing 
costs they are. The industry reported 
adversely the proposition abolish the 
12-hour day certain departments, urging 
that would require 60,000 addi- 
tional men not now available and add 
per cent. cost steel production, which 
consumers would have pay.” 


NEW VICE-PRESIDENTS ST. 
LOUIS BANK—F. Watts, president 
the First National Bank St. Louis, 
announces the election Ernest Coff- 
man and Oliver Lucas 
dents. 

Mr. Coffman was born Rolla, Mo., 
St. Louis boy work for 
the old National Bank, 
which consolidated with the St. Louis 
Union National Bank and Third National 
Bank July, 1919, and has thus served 
the First National Bank and its predeces- 
sors for years. Upon the consolidation 


LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. McKENNA 


JOINT MANAGING DIRECTORS: 
EDGAR WOOLLEY 


FREDERICK HYDE 


Subscribed Capital £38,117,103 
Paid-up Capital 10,860,852 
Deposits (Dec. 1922) 354,406,336 


HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 
OVER 1,670 OFFICES IN ENGLAND AND WALES 
OVERSEAS 66, OLD BROAD STREET, LONDON, 


AFFILIATIONS 
BELFAST BANKING CO.LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND OVER 180 OFFICES IN SCOTLAND 


THE LONDON CITY MIDLAND EXECUTOR TRUSTEE CO. LTD. 


BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 


promptness and economy. Send your bills exchange, drafts and collec- 
tions direct. 


AMERICAN COLONIAL 


PORTO RICO 
SAN JUAN 


Branches: Arecibo, Mayaguez. Caguas 


the three banks Mr. Coffman was placed City Bank New York. native 
charge internal operations, and St. Louis, although educated Eu- 
his splendid service this rope, where resided between his 14th 


position was given official title, and 
October last year was made assistant 
vice-president. 

Mr. Lucas came the First National 
Bank October, 1919, shortly after 
solidation, assistant having pre- 
viously been connected with the National 


and 20th years, and has knowledge 
French and German. one time man- 
aged the foreign department the Mer- 
year and half junior officer the 
National Bank Republic, Port 
Hayti. 


REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
BANKING LAW JOURNAL who may obliged seek advice matters 
pertaining banking transactions, require other legal services, append the 
following list Attorneys, who will found prompt and reliable the dis 


eharge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 
Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 


Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


Boise 


MICHIGAN 
Battle Creek 
VAN AKEN 


ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 


MILLIS, GRIFFIN, SEELEY STREETER 
ATTOKNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men's Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 
Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 


New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
City of New York. 


PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. | 
Attorney tor Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 
Telephone 
Spruce 4961, 4962 


Cable Address 
Ruvale 


SOUTH CAROLINA 


Coiumbia 


BARRON, McKAY, FRIERSON 
MOFFAT 
ATTORNEYS-AT-LAW 
10th Floor Unior National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 
Biunt, 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 
BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Gliddee 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bidg. 
Attorney for Security State Bank, Ogden, Utah. 


Ogden City 


WEST VIRGINIA 
Williamson 
SHEPPARD, GOODYKOONTZ SCHERR 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 


